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COUNTER STATEMENT OF THE ISSUES

1. Did the Superior Court err in holding that the agency's regulations concerning
"service" and "nonservice" employees are valid because the minimum wage laws should
receive a liberal construction, and the regulations are reasonable, time-tested, they have
received judicial scrutiny and they have received legislative acquiescence?

2, Did the Superior Court err in holding that the agency's regulation concerning
"service" employees whose duties "relate solely to the servicing of food and/or beverages
to patrons seated at tables or booths" was valid, and that employees classified as such are
eligible for a reduced minimum wage?

3. Did the Superior Court err in holding that the pizza delivery drivers are not
subject to a reduced minimum wage because the majority of the specific duties performed
by them do not "relate solely to the serving of food and/or beverages to patrons seated at

tables or booths, and to the performance of duties incidental to such service .. . ."?
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COUNTER STATEMENT OF THE FACTS AND NATURE OF
PROCEEDINGS

This is an appeal by the plaintiff, Amaral Brothers,Inc. from a decision by the trial
court (Schuman, J.), dismissing the plaintiff's appeal from a Declaratory Ruling issued by
the defendant, State of Connecticut, Department of Labor (hereinafter "DOL"), on April 11,
2014. Appendix, pgs. A5-19, A38-53.

The Declaratory Ruling of DOL affirmed the validity of an administrative regulation.
The regulation, Regs. Conn. State Agencies § 31-62-E2(c) and (d), governs tip credits
toward the minimum wage in the hotel and restaurant industry.

The plaintiff, which operates two Domino's franchises in Connecticut, challenged the
regulation on the basis that it denies employers the minimum wage tip credit for pizza
delivery drivers. The plaintiff's business model “consists of a restaurant that engages in the
business of cooking and preparing pizza and other food items for delivery to the homes of
customers.” Appendix, p. A43.

The plaintiff's business employs approximately forty persons as delivery drivers,
delivering food to customers' homes in vehicles the employees own'and maintain. The
plaintiff would like to compensate its drivers at a reduced minimum wage for the hours they
engage in delivery duties. Appendix, pgs. A33, 39. The plaintiff specifically requested in its
petition that the Commissioner declare the plaintiff's delivery drivers as "service"
employees for purposes of Regs., Conn. State Agencies, § 31-62-E2(c) (1997).

If the plaintiff's drivers are classified as “service” employees, it may avail itself of "tip
credits” toward the minimum wage in the hotel and restaurant industry, governed by Regs.
Conn. State Agencies § 31-62-E2(c) and (d), and thereby compensate the drivers at a

reduced minimum wage for the hours in which they are engaged in delivery duties “as




restaurants are permitted to do in the case of waiters and waitresses." Appendix, pgs. 30,
39. In the alternative, the plaintiff requested that DOL "amend or promulgate a new
regulation permitting Petitioner to do so." Id.

On April 11, 2014, DOL issued a Declaratory Ruling denying the plaintiff's requested
relief because it determined that the pizza delivery drivers "do not constitute 'service'
employees within the meaning of the regulations at all times when performing [on the road]
duties," and that there "exists a rational basis for the distinction under the factual
circumstances as stated in this petition." Appendix, p. A53. The DOL. also declined to
amend or promulgate new regulations permitting the plaintiff to compensate the pizza
delivery drivers at a reduced minimum wage. Id.

The plaintiff appealed that decision to the trial court. The administrative record was
certified to the court on August 25, 2014, and a hearing was held before the court,
Schuman, J., on June 9, 2015, Thereafter, the court issued a decision dated July 8, 2015
affirming DOL's decision that the plaintiff may not pay less than the fair minimum wage to
such drivers because they are not "service" employees within the meaning of the
regulation. See Regs., Conn. State Agencies, § 312-62-E2(c) (1997). Specifically, the trial
court held that:

Although the commissioner decided that the regulation is
inapplicable "primarily" because the "majority of the specific duties
performed by the drivers do not relate 'solely to the serving of food
...", the commissioner also recognized that "the drivers are clearly
not delivering food to 'patrons sitting at tables or hooths." The
plaintiff does not dispute that its drivers do not serve customers at
tables and booths. Because the service employee regulation
makes service at a table and booth a necessary (although not
sufficient) part of the definition of "service employee," and the
plaintiff cannot satisfy this requirement, the court affirms the

department's classification on that basis alone. Regs., Conn. State
Agencies § 31-62-E2 (c).




(Internal citations omitted; internal footnotes omitted.) Appendix, p. A18.

The plaintiff then appealed to the Appellate Court, and this Court transferred the

appeat to itself pursuant to Conn. Prac. Bk. § 65-1.

Il. ARGUMENT

The plaintiff would like to utilize the "tip credit” governed by Connecticut General
Statutes § 31-60(b) and Conn. State Agencies Regs. § 31-62-E2(c) to pay its drivers a
reduced minimum wage for the hours they engage in delivery duties. Appendix, pgs. A-33,
39. Areview of this State's "minimum fair wage" statutes and how "tip credits" work, along
with a review of over a half century of action by the legislative, executive and judicial
branches is essential to understanding the issues the plaintiff has raised in this case. This
review leads ineluctably to a conclusion that DOL's interpretation of Conn. Gen. Stat. § 31-
60(b), and its application of the corresponding regulations, is reasonable, as was its denial
of a tip credit for pizza delivery drivers.

A THE TRIAL COURT PROPERLY DISMISSED THE PLAINTIFF'S

APPEAL BECAUSE CONN. GEN. STAT. § 31-60 AUTHORIZES

THE DEPARTMENT OF LABOR TO ADOPT REGULATIONS TO
CARRY OUT THE PURPOSES OF THE MINIMUM WAGE LAWS.

1. Standard Of Review.

A reviewing court is limited by the terms of § 4-183(j). Specifically, a court:

[S]hall not substitute its judgment for that of the agency as to the
weight of the evidence on questions of fact. The court shall affirm
the decision of the agency unless the court finds that substantial
rights of the person appealing have been prejudiced because the
administrative findings, inferences, conclusions or decisions are: (1)
in violation of constitutional or statutory provisions; (2) in excess of
the statutory authority of the agency; (3) made upon unlawful
procedure; (4) affected by other error of law; (5) clearly erroneous
in view of the reliable, probative, and substantial evidence on the




whole record; or (6) arbitrary or capricious or characterized by
abuse of discretion or clearly unwarranted exercise of discretion.

Conn. Gen. Stat. § 4-183(j). "A court may not reverse or modify an agency decision unless
it determines that an appellant's substantial rights . . . have been prejudiced because the
[agency's] findings, inferences, conclusions or decisions contravene any one of the

section's six specific provisions." (Internal quotations omitted.) Connecticut Light and

Power Co. v. Department of Public Utility Control, 216 Conn. 627, 637 (1990).

Courts have followed the § 4-183(j) admonition not to substitute their judgment for
that of the agency as to the weight of the evidence on questions of fact. A reviewing court

may not retry the case or substitute its own judgment for that of the administrative agency.

Dolaner v. Alander, 237 Conn. 272, 280 (1996). Nor should the courts indulge "in a

microscopic search for technical infirmities." McCrann v. Town Plan & Zoning Commission,

161 Conn. 65, 71 (1971).

Judicial review of agency determinations requires a court to determine whether there
is substantial evidence in the record to support an agency's findings and whether the
conclusions drawn from those findings are reasonable. Dolgner, 237 Conn. at 280.

Substantial evidence exists if the administrative record "affords a substantial basis of fact

from which the fact in issue can be reascnably inferred.” Connecticut Building Wrecking

Co. v. Carothers, 218 Conn. 580, 593 (1991). This standard of review allows less room for

judicial scrutiny than does the weight of the evidence rule or the clearly erroneous rule.!

! The plaintiff, therefore, cannot simply show that another decision maker might have
reached a different conclusion, but must instead "establish that substantial evidence does
not exist in the record as a whole to support the agency's decision.” Sampieri v. Inland
Wetlands Agency, 226 Conn. 579, 587 (1993). "The question is not whether the trial court
would have reached the same conclusion but whether the record before the commission
supports the action taken." Hospital of St. Raphael v. Commission on Hospitals and Health
Care, 182 Conn. 314, 318 (1980).




Id.; see also Dufraine_ v. Commission on Human Rights and Opportunities, 236 Conn. 250,

259-60 (1996).

Judicial review of an agency's conclusions of law is also limited. Goldstar Medical

Services, Inc. v. Department of Social Services, 288 Conn. 790, 800 (2008). A court will

uphold conclusions of law reached by an administrative agency if they resulted from a
correct application of the law to the facts and could reasonably and logically follow from
such facts. |d. The court, however, does not defer to the agency’s construction of a statute
“when . . . the provision at issue previously has not been subjected to judicial scrutiny or
when the board’s interpretation has not been time tested.” (Internal quotation marks

omitted.) JSF Promotions, Inc. v. Administrator, Unemployment Compensation Act, 265

Conn. 413, 417-18 (2003). Even should the court find that the agency's interpretation of
the statute is “time tested,” the court must also determine whether such an interpretation is

“reasonable.” Curry v. Allan S. Goodman, Inc., 286 Conn. 390, 407 (2008). The court then

must apply “established rules of statutory construction.” Id.

The court exercises plenary review over questions of statutory construction.

Fullerton v. Administrator, Unemploeyment Compensation Act, 280 Conn. 745, 755 (2006).

“The meaning of a statute shall . . . be ascertained from the text of the statute itself and its
relationship to other statutes." C.G.S. §1-2z. If the "meaning” of the “text is plain and
unambiguous and does not yield absurd or unworkable results, extratextual evidence of the
meaning of the statute shall not be considered.” Id. The Court's "fundamental objective is

to ascertain and give effect to the apparent intent of the legislature." State v. Salamon, 287

Conn. 509, 629 (2008). "if, after examining such text and considering such relationship, the

meaning of such text is plain and unambiguous and does not yield absurd or unworkable




results, extratextuai evidence of the meaning of the statute shall not be considered." Id.
When a statute is not plain and unambiguous, however, the court looks for "interpretive
guidance to the legislative history and circumstances surrounding its enactment, to the
legislative policy it was designed to implement, and to its relationship to existing legisiation
and common law principles governing the same general subject matter.” |d.

2, A Tip Credit Is An Exception To The General State Policy
Requiring Employers To Pay A "Minimum Fair Wage."

The state's "minimum fair wage" effective January 1, 2016 is $9.60/ hour.? See
Conn. Gen. Stat. § 31-58(i). "The primary purpose of the minimum wage law is to require

the payment of fair and just wages." West v. Egan, 142 Conn. 442 (1955). Like all

remedial statutes, this Court has long held that Connecticut's "minimum wage law . . .
should receive a liberal construction as regards beneficiaries so that it may accomplish its

purpose.” Shell Qii Co. v. Ricciuti, 147 Conn. 277, 283 (1960).

"This applies no less to the rules and regulations adopted by an administrative

agency under its delegated authority to implement those laws." State of Connecticut Labor

Department v. America's Cup, et al., Superior Court, judicial district of Hartford-New Britain,

Docket No. CV 92 0516750 (April 15, 1994), Appendix, pgs.A77-80. In furtherance of this

strong public policy of a fair minimum wage, "[t]he act hecessarily contemplates appropriate

administrative regulations to make it operative." Shell Oil Co., supra.
Connecticut General Statutes § 31-60(a) provides: “Any employer who pays or
agrees to pay to an employee less than the minimum fair wage or overtime wage shall be

deemed in violation of the provisions of this part.” Thus, to the extent that an employer

2 The State's minimum fair wage rises to $10.10/hour on January 1, 2017.




wishes to take advantage of a "tip credit" under Connecticut General Statutes § 31-60(b) or
the governing regulation, it would be seeking an exception to the general rule of the
employer’s obligation to pay the employee a "minimum fair wage." Connecticut General
Statutes § 31-60(a). This Court has "long held that . . . exceptions to statutes are {o be
strictly construed with doubts resolved in favor of the general rule rather than the

exception.” Falco v. Institute of Living, 254 Conn. 321, 330 (2000). In furtherance of the

principle that minimum wage laws receive a liberal construction, it is essential that
exemptions or exclusions be strictly and narrowly construed, and the "burden rests on the

employer to establish that his employees come within an exemption." Shell Qil Co., supra,

283. Whether particuiar employees are within the coverage of the law must be determined

in each case on its own particular facts. Delano v. Armstrong Rubber Co., 136 Conn. 663,

668, (1950), certiorari denied 340 U.S. 840, 71 S.Ct. 28, 95 L.Ed. 616 (1950).

A "tip credit" operates to permit an employer to pay an employee less in direct
wages per hour as long as that amount, combined with the employee's tips, equals at [east
the minimum fair wage per hour. 28 U.S.C. § 203(m). For example, as of January 1, 2016
in Connecticut, for employees to whom a tip credit may apply, an employer may recognize
gratuities those employees receive up to 36.8% of the minimum fair wage. Thus, the

employer must pay at least $6.07/hour directly to employees to whom a tip credit may

apply. Available at, hitps://www.ctdol.state.ct.us/wgwkstnd/wage-hour/rest-gratchart.pdf.

Employees keep whatever tips they receive, but if their tips are not enough to insure that

they receive at least $9.60 per hour, the employer must make up the difference.
Connecticut General Statutes § 31-58(b) provides DOL with the flexibility to

determine, with or without the application of a "tip credit," the "fair wage . . . of a particular




service or class of service rendered" by taking "into account all relevant circumstances
affecting the value of the services rendered." Thus, because of the disparity in impact the
application of a tip credit can have on employees in the restaurant and hotel industry,® not
surprisingly the legislature has in large measure left it to the responsible agency, DOL, to
administer the details of the statute's operation, including to which employees the tip credit
applies. In the absence of the legislative branch countermanding DOL's application of the

statute, the judicial branch has similarly deferred.

3. West v. Egan

In 1953 this Court first addressed the issue of how the DOL minimum wage
regulations properly took account of gratuities paid to waiters and waitresses. At that time,
state law provided that the minimum wage could not be less than 75 cents per hour,
Section 829b; and Section 838b of the general statutes in 1951 provided, in pertinent part:

(b) The labor commissioner, after consultation with a board
composed of not more than three representatives each of
employers and employees in the occupation or industry affected
and of an equal number of disinterested persons representing the
public, shall make such administrative regulations as may be
appropriate to carry out the purposes of this chapter. Such
regulations ... may recognize as part of the minimum fair
wage, bonuses, gratuities, special pay for special or extra work,
deductions and allowances for the reasonable value of board,

% Depending on the opportunities available to a particular employee to earn gratuities —
including generous gratuities — the impact of an employer's tip credit practice on
employees can vary greatly. For example, if an employee averages approximately
$30/hour in gratuities, the employer will only need to compensate the employee directly
$6.07/hour, with the employee yielding well above the minimum fair wage per hour. As a
result of applying the tip credit, the gratuities provide the employer with a modest savings in
wage costs, while the employee still yields a significant amount of income above the
minimum wage. If an employee in a certain sector of the industry, however, can only
manage a few dollars in gratuities per hour, the employee's efforts barely bring her or him
above the minimum fair wage, with the tips essentially subsidizing a percentage of the
employer's minimum fair wage obligation.




lodging, apparel or other items or services supplied by the
employer; and other special conditions or circumstances which may
be usual in a particular employer-employee relationship. . . .

(Emphasis added.) Appendix, p. A56. Pursuant to this statute, DOL promulgated a

regulation that provided:
Aliowance for gratuities as part of the minimum fair wage shall not
exceed 30 cents per hour for hotel and restaurant industries or not
more than 15 cents per hour for employees in any other industry in
which it can be established that gratuities have, prior to the
effective date of {§ 1537¢ of the 1953] supplement to the General
Statutes, customarily and usually constituted and been recognized
as part of the employee’s remuneration for hiring purposes for the
particular employment. Gratuities received in excess of the amount
specified herein as allowable need not be reported or recorded for
the purposes of this regulation. The wage paid to each employee
shall be at least 75 [cents] per hour for each hour worked, which
may include gratuities not to exceed the limitation herein set forth
provided all conditions herein set forth are met.

(Emphasis added.) West v. Egan, 142 Conn. 437, 439-40 (1955).

The plaintiffs in West v. Egan paid no wages to their waiters and waitresses, who
worked only for the tips they managed to earn, which in that case exceeded the 75 cent
minimum wage. The DOL reguiation, however, required the plaintiffs to pay employees at
least 45 cents per hour, fimiting to 30 cents per hour the amount in tips the plaintiffs could
count toward their employees' minimum wage. |d. The plaintiffs' challenge was twofold.

First, they claimed section 15637¢ was an unconstitutional delegation of legislative
power to the Labor Commissioner. Specifically, they argued that simply permitting the
Labor Commissioner to establish the amounts in gratuities that could count toward the
minimum wage was too "uncertain and indefinite in its terms” to pass constitutional muster,

Id., 441. This Court rejected that argument, ruling that it is appropriate to "authorize an

administrative agency to provide the details of the operation” so long as the statute:




[Dleclares a legislative policy, establishes primary standards for
carrying it out, or lays down an intelligible principle to which the
agency must conform, with a proper regard for the protection of the
public interests and with such degree of certainty as the nature of
the case permits, and enjoins a procedure under which, by appeal
or otherwise, both public interests and private rights shall have due
consideration.

Id., 442.

The Court also had no trouble rejecting the plaintiffs' contention that the "regulation
allowing gratuities to be considered as part of the fair minimum wage to the extent only of
thirty cents per hour for hotel and restaurant workers is unreasonable.” [d., 444. The Court
explained: "It is not for the court to determine whether, from the viewpoint of social welfare,
gratuities should be included as part of the legal wage. The legislature has committed this
determination to the labor commissioner and his advisory board as they may be called
upon to deal with a particular industry." 1d. The Court went on to note that the statute
"could not possibly be drawn to meet every exceptional situation"; Id. at 444; and therefore
delegation to the agency was appropriate.

The employer in West v. Egan complained that the DOL regulation did "not take into
account the different types of restaurant and hotel operations,” instead allowing only thirty
cents per hour in gratuities toward the minimum wage across the board. 1d., 446. The
Court agreed that there "is a wide range in the amounts collected in tips in the several
callings where such gratuities are usually given," and that some workers will always earn
more tips than others. 1d., 445. But, the Court held: "The commissicner and the board
might well have concluded that tips were so precarious a return for labor that fixing some
minimum guarantee of remuneration from the employer as part of the compensation
received was a proper regulatory measure." Id. The Court noted that the statute

authorized the Labor Commissioner to make regulations necessary to carry out the

10




minimum wage law, and permitted — in fact, required — input from the public and the
industry before such regulations became effective. "[T]here is nothing to indicate that the
fixing of thirty cents per hour as the amount of gratuities to be applied to the minimum wage
was arbitrary or so unreasonable as to be illegal.”" |d., 448.
4, In Nearly 60 Years Since The Enactment Of Regs. Conn. State
Adgencies, § 31-62-E2(c) And (d), Neither The Legislative Nor

Judicial Branch Has Ever Questioned The DOL's Promulgation
Or Application Of The Tip Credit Requlation.

In 1958, when the DOL issued the regulations that remain in force today, * the
statute provided DOL with discretion to make “appropriate” regulations, including
regulations governing tip credits. See P.A. 57-435, § 5, Appendix, pgs. A70-71. The
regulations did not direct how much the tip credit should be or to which employees it would
apply.

Today, the statute similarly authorizes DOL to adopt “appropriate” regulations “to
carry out the purposes of this part.” Legislative action since 1958 has never sought to
repeal, countermand or undermine DOL's tip credit regulations, but, to the contrary, reveal
a legislative intent to shore up and complement those regulations. The doctrines of
legislative acquiescence and judicial deference to an agency's long-standing interpretation
and administration of a statute lead to a conclusion that DOL's regulations remain valid and

reasonably applied.

* When the Uniform Administrative Procedures Act (“UAPA” or "Act’) was enacted in 1971,
previously enacted regulations were considered valid because the Act contained a savings
clause. Namely, the Act required each agency to “file in the office of the secretary of the
state two certified copies of each regulation adopted by it, including all regulations
existing on the effective date of this act.” (Emphasis added.) P.A. 71-854, § 7; see also
§ 8 (“Within sixty days of the date of passage of this act, the legislative commissioners shall
cause to be published a compilation and index of the regulations of all state agencies
effective on or before the twenty-seventh day of October, 1970").
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a. The 1958 Regulation.

In 1958, pursuant to the same iegislatively delegated authority that this Court had
determined was not too "uncertain and indefinite in its terms," but rather appropriately
authorized the agency to "provide the details of the operation of the statute"; West v. Egan,
supra, 441-42; the Labor Department issued 1958, Regs., Conn. State Agencies, D.O.L.,
§ 31-62-E2(c) and (d), effective November 25, 1958. This regulation addressed "persons
employed in the restaurant and hotel occupation.” In crafting that regulation, the DOL took
into account the different types of restaurant and hotel operations. Specifically, the
regulation distinguished between a "service" employee and a "non-service" employee for
purposes of determining when tip credits apply. A "service employee" is defined as "any
employee whose duties relate solely to the serving of food and/or beverages to
patrons seated at tables or booths, and to the performance of duties incidental to
such service, and who customarily receives gratuities." (Emphasis added.) Regs.,
Conn. State Agencies, D.O.L., § 31-82-E2(c).’ A "non-service" employee, on the other
hand, is broadly defined as "an employee other than a service employee, as herein defined.
A non-service employee includes, but is not limited to, countergirls, counterwaitresses,

countermen, counterwaiters and those employees serving food or beverage to patrons at

® The definition of "service employee" is in the conjunctive. Therefore, an employee must
meet all three requirements in order for an employer to utilize the tip credit. See Latimer v.

Administrator, Unemployment Compensation Act, 216 Conn. 237, 246-47 (1990) (finding
that the "ABC" test is conjunctive and that all parts must be satisfied in order for an
employer to be excluded from the Act). Throughout this appeal, the plaintiff contends that
the defendant abandons the portion of the regulation that "service employee" requires "the
serving of food and/or beverages to patrons seated af tables or booths," but such a
contention is completely inaccurate. Plaintiff's Brief, pgs. 3-4. The defendant submits that
the record clearly demonstrates that it never abandoned any portion of the regulation at
issue, and that all three requirements of the definition of "service employee" must be met in
order for an employer to avail itself of the tip credit.
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tables or booths and who do not customarily receive gratuities as defined above." ®

(Emphasis added.) Regs., Conn. State Agencies, D.O.L., § 31-62-E2(d).

Thus, this regulation plainly provides that employers in the hotel and restaurant
industry may only take an allowance for gratuities as part of the minimum fair wage for
those employees in the "service" category performing service duties who "customarily"
receive gratuities.” This regulation has not changed since 1958 and DOL has consistently
applied it in implementing the minimum wage laws as they relate to tip credits. Courts
routinely recognize that "agency regulations are presumed to be valid and have the force

and effect of a statute.” Velez v. Commissioner of Labor, 308 Conn. 475, 483 (2012).

b. Statutory Changes Since 1958,

Since 1958, amendments to the governing statute, Connecticut General Statutes
§ 31-60(b), have filled in some of the details of the legislature’s policy regarding tip credits.

None of those amendments, however, conflict in any way with the 1958 regulations drawing

® The plaintiff has conceded throughout this matter that its pizza delivery drivers "do not
serve food or beverages to patrons at tables or booths," and that they "do not fit squarely
within either of the Department of Labor's definitions of 'service' or 'non-service
employees." Plaintiff's Appendix, p. 757.

7 A further distinction between the "service" and "nonservice" categories is found in Regs.,
Conn. State Agencies, D.O.L., §§ 31-62-E4, E5. Namely, employees who perform "both
service and non-service duties, and the time spent on each is definitely segregated and so
recorded, the allowance for gratuities as permitted as part of the minimum fair wage
may be applied to the hours worked in the service category." (Emphasis added.)
Regs., Conn. State Agencies, D.O.L., § 31-62-E4. Furthermore, Regs., Conn. State
Agencies, D.O.L., § 31-62-E5(a) provides in relevant part that "[i]f an employee is engaged
partly in the restaurant occupation but is also engaged partly in an occupation covered by
the mercantile wage order, the provisions of the mercantile wage order shall apply to the
entire work period, except that, when time spent in each occupation is segregated and
separately recorded, the allowance for gratuities as permitted as part of the minimum
fair wage may be applied to the hours worked by an employee in the restaurant
service category." (Emphasis added.)
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a distinction between service and non-service employees. Nor have any of the
amendments abrogated DOL’s authority to enact or continue to implement the 1958
regulations.

In 1959, the legislature amended Section 31-60(b) to provide that DOL's regulations
"may recognize as part of the minimum fair wage . . . gratuities nof to exceed thirty-five
cents per hour for person employed in the restaurant industry, which term shall include a
hotel restaurant and not to exceed thirty cents per hour in any other industry. . . ." P.A. 59-
683, Appendix, pgs. A72-76. Thus, the statute for the first time prescribed a maximum tip
credit and distinguished between restaurant industry employees and employees of "any
other industry." It remained discretionary for the DOL to recognize tip credits, however, and
the statute did not prescribe to which employees in the restaurant industry the $.30/hr credit
would apply.

In 1961, the legislature made clear that the higher tip credit (which was to rise to 40
cents in 1962 and 45 cents in 1964) applied to the "hotel and restaurant” industry and not
just the restaurant industry. The maximum tip credit for "any other industry” rose to 35
cents. The statute then remained the same — as did the DOL regulation -- for nearly 20
years except the legislature further adjusted the level of the maximum tip credit. See e.g.,
P.A.61-519, P.A. 67-492, P.A. 71-616; Appendix, pgs. A77-79, 80-82, 83-84.

In 1980, the legislature again amended the language of Conn. Gen. Stat. § 31-60.
See P.A. 80-64; Appendix, pgs. A85-87. The pertinent part of section 1 of the bill, with
changes, read as follows:

Such regulations . . . [may] SHALL recognize, as part of the

minimum fair wage, gratuities [not to exceed sixty cents per hour]
[N AN AMOUNT EQUAL TO TWENTY-THREE PER CENT OF
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THE MINIMUM FAIR WAGE PER HOUR for person employed in
the hotel and restaurant industry . . . .

In the House, Representative Balducci stated that the bill was "more or less a
package and a compromise that has beegw worked out in which forty eight hours has been
lowered or changed to forty hours.® and a percentage or an index replacing the sixty
cents which had previously been the method of removal on wages for waitresses.”
(Emphasis added.) Legislative History, P.A. 80-64, House, March 26, 1980, p. 865,
Appendix, p. A95. Senator Skelley explained similariy that the bill takes "away the flat [60
cent] allowance that is currently deducted from the minimum wage for waitresses and
increase[d] that to 23% of the minimum wage." (Emphasis added.) Legislative History, P.A.
80-64, Senate, April 3, 1980, p. 734, Appendix, p. A98.

Thus, in 1980, the legislature articulated an intent to make two changes: First, by
replacing "60 cents/hour” with 23% of the minimum wage, the legislature manifested an
intention to make a change in the way tip credits are calculated in the hotel and restaurant
industry. Second, by changing "may" to "shall" and removing the phrase "not to exceed,”
the Legislature manifested its intent to make the tip credit mandatory and not simply a
credit that might apply from between 0 to 60 cents per hour. Nothing in this amendment,
however, addressed the categories of employees to whom the tip credit should apply, or
expressed dissatisfaction with DOL's regulation distinguishing between service and non-
service employees, which at that point had been on the books for over 20 years.

That the legislature had no intent to upset DOL's administration of its regulation
distinguishing between service and non-service employees became even more evident 20

years later. Specifically, more than 40 years after DOL's regulation went into effect, the

® This change from 48 to 40 hours related to sections 2 through 6 of P.A. 80-64, which did
not affect 31-60(b) or how gratuities are credited, and are not at issue in this case.
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legislature in 2000, 2001 and 2002 enacted a series of amendments seeking to clarify how
the minimum wage and tip credit regulations govern bartenders. In 2000, the iegisiature
amended 31-60(b) to insert the following sentence:

Notwithstanding the provisions of this subsection, such regulations

shall provide that during the period commencing January 1, 2001,

and ending December 31, 2002, the minimum wage for persons

employed in the hotel and restaurant industry, including a hotel

restaurant, who customarily and regularly receive gratuities shall

be four dollars and seventy-four cents per hour, except during said

period the minimum wage for bartenders who customarily and

regularly receive gratuities shall be six dollars and fifteen cents per

hour.
(Emphasis added.) See P.A. 00-144, Appendix, pgs. 88-90. In the next two legislative
sessions, this sentence was modified slightly.g

The plaintiff argues that with the 2002 amendment to the statute, i.e., "customarily

and regularly receive gratuities,” the "legislature spoke with broad language regarding the
occupations that will entitle an employer to a tip credit--that is, anyone employed in the

restaurant industry who customarily and regularly receives tips." (Emphasis added.)

Plaintiff's Brief, p. 12. Review of the legislative history, however, instructs otherwise.

tn light of the regulations that had been on the books for over 40 years and the
limited category of employees (i.e., bartenders) addressed by the amendments, the

plaintiff's argument is not supportable. The legisiature did not include express language to

® In 2000, the legislature chose to include "bartenders" in Conn. Gen. Stat. § 31-60, and to
address a tip credit that employers are permitted to take with respect to bartenders. See
P.A. 00-144, Appendix, pgs. 88-90; see also Legislative History, P.A. 00-144, House, April
24, 2000, p. 3209-12, Appendix, pgs. A99-102. in addition, the modifying language
"customarily and regularly receive gratuities" was present in the statute with respect to
"persons employed in the hotel and restaurant industry." |d. In 2001, the legislature
excluded the language "customarily and regularly receive gratuities” when it included
lengthy language that gratuities will be recognized in an amount of 26% of the minimum fair
wage," See, P.A. 01-42, Appendix, pgs. A91-92, but the next year reinserted the previously
omitted language, "customarily and regularly receive gratuities." See P.A. 02-33,
Appendix, pgs. AG3-94.
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include other employees beyond "service" employees who solely serve food and beverages
to patrons seated at tables or booths, and the legislative history is bereft of any evidence
that the legislature amended the statute because of any disagreement with DOL's

implementation of the tip credit. See Rivera v. Commissioner of Correction, 254 Conn.

214, 242 (2000) ("In the interpretation of a statute, a radical departure from an established
policy cannot be implied. It must be expressed in unequivocal language. . . . Furthermore,
there is a presumption that an amendatory act does not change the existing law further
than is expressly declared or necessarily implied”).

The better reading of the changes that took place in 2000 to 2002 is that with the
inclusion of bartenders the legislature attempted to track better DOL's regulation. Since the
1950s, the regulation defining a "service" employee contained the language "customarily
receives gratuities," which was applied to waiters and waitresses. See Regs., Conn. State
Agencies, D.O.L., § 31-62-E2(c), Appendix, p. A58. The statute, however, did not contain
such language until 2000 when bartenders were added to the statute as a new category of

employee subject to a tip credit. See e.q., Appendix, pgs. A60-94. The legislature’s

changes in 2000 to 2002 merely clarified that waiters, waitresses, and now bartenders,
were "service" employees subject to the tip credit.

When summarizing the 2002 amendment on the House floor, Representative
Donovan stated:

There is a tip credit that employers can use in calculating the
minimum wage for those people — waiters, waitresses and
bartenders — and in talking to the Office of Legislative Research

we thought to clear up any confusion over waiters, waitresses and
bartenders that we make the language to be consistent. So the
language which we changed . . . add to the waiters and
waitresses the same language that we have for bartenders, which
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would say who customarily and regularly receive gratuities and |
move adoption.

(Emphasis added.) Legislative history, P.A, 02-33, House, pgs. 1140-41, Appendix, pgs.
A104-05.
Representative Donovan went on to explain:

The amendment just deals with, we have two sections of people
who receive tips waiters and waitresses people in the hotel and
restaurant industry, and bartenders. We have the language for
waiters and waitresses has been around for some 50 years, it
didn't use the words customarily and regularly receive tips
though that is certainly the understanding that is what the
requlations call for, that's what we use. When the bartenders
were added we put that language in and legislative research
thought there was some confusion there, we wanted to clarity it.
We're talking about the same group of people. And that's all jt
does, it's a technical amendment more than anything.

(Emphasis added.) Appendix, pgs. A105-06.

Thus, as Representative Donovan noted, the language concerning waiters and
waitresses has been around for more than fifty years, and the inclusion of bartenders, and
only bartenders, came much later, lt is clear, contrary to the plaintiff's assertions, that the
legislature only included the language "customarity and regularly receive gratuities” to
clarify the tip credit for a very narrow group of employees, i.e., waiters and waifresses, and
to make the statute consistent with respect to the language modifying bartenders.

The legislative debate regarding the reinsertion '° of the language, "customarily and
regularly receive gratuities,” in 2002 was nothing more than a "technical amendment” to
"clear up any confusion over waiters, waitresses and bartenders." (Emphasis added.)
Legislative history, P.A. 02-33, House, pgs. 1140-42, Appendix, pgs. A104-08.

Furthermore, if the plaintiff's construction of the statute is accurate, the defendant submits

0 See fn 9, infra.
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that it was a fruitless exercise for the legislature to add bartenders to the statute in 2000
because, as the plaintiff argues, the change from "may" to "shall" in 1980 wouid have
already encompassed such employees in the hotel/restaurant industry.

Finally, in 2013, when raising the minimum wage and modifying the percentage of
the minimum wage from gratuities that can be credited toward that wage; P.A. 13-117; Co-
sponsor Representative Tercyak made clear that "[n]othing in this bill changes in terms of
who is eligible for the minimum wage, who is eligible for less than the minimum wages . . .
because they get servers' wages with a tip credit or because they get bartenders’ wages
with a separate tip credit." Legislative history, P.A. 13-117, House, pgs. 7389, 7447-48,
Appendix, pgs. A111-13. Arguing against raising the minimum wage because he believed
that it would affect job growth, Representative Carter specifically stated that "fw]e're

talking about when somebody might be a pizza guy. Well, it's going to be a lot more

difficult for somebody to hire an extra pizza delivery guy when you're going to be paying
a higher minimum wage . . . " (Emphasis added.) Id. The legislature clearly has never
intended for all employees "in the hotel and restaurant industry” to be subject to the tip
credit because, as the 2013 legislative debate demonstrates, the tip credit was intended to
apply to a narrow group of "service" employees.

5. The Legislature Has Acquiesced To DOL's Interpretation Of

The Statute And Its Application Of Its Requlations As Revealed
By Its Modifications Since The 1950s,

Far from undermining or removing DOL's authority to continue to implement its long-
standing regulation, as the plaintiff contends, the legislature's actions since the 1950s
manifest an approval of, and an acquiescence in, the way DOL has administered tip

credits.
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The plaintiff's challenge to the DOL regulations is akin to the challenge that was

brought in Velez v. Commissioner of Labor, 306 Conn. 475 (2012). In Velez, the plaintiff

challenged the DOL's regulations concerning the calculation of the humber of employees
employed in Connecticut for purposes of the Connecticut family and medical leave statute.
The statute was silent regarding whether or not out of state employees could be counted
toward the seventy-five employee threshold. |d., 491 n 13. Specifically, the plaintiff
claimed that the definition of "employer” in § 31-51kk(4) was "not susceptible of more than
one reasonable interpretation,” so "its plain meaning" required a finding that the employer
was subject to the leave statute because it employed more than seventy-five people,
regardless if they were located in or out of Connecticut. |d, 484. The trial court agreed with
the plaintiff and DOL appealed. The DOL maintained that the Labor Commissioner's
interpretation that the statute contemplates only those employers with seventy-five or more
employees employed in Connecticut was "not only time-tested but also consistent with the
language of the statute, related statutes, the applicable legislative history, similar federal
legislation and the statute's implementing regulations." [d., 483.

In Velez, the regulations had been in existence since 1991, approximately fourteen
years before the plaintiff's injury. 1d., 480-81. In 1991, the reguiation provided that "[t}he
Commissioner shall determine the number of employees employed by a given employer
based on data contained in the Employee Quarterly Earnings Report . . . for the third
quarter of the prior calendar year . . . ." (Emphasis in original; internal quotation marks
omitted.) Id. In 1996, "when the legislature amended the statute . . . to make it conform to

the federal act, § 31-51qg-42 of the regulations required that the commissioner consider
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only the quarterly earnings report in determining whether an employer was subject to the
statute.” 1d., 492.

The Court determined that "if, in 1996, the legislature had disagreed with the
commissibner's §ntérpretation of § 31-51kk (4) as applying to employers with seventy-five or
more employees in Connecticut, it would have taken appropriate corrective action at that
time." Id. In other words, the legislature acquiesced to the Department's interpretation of
the statute because it did not take corrective action. Thus, the Court rejected the plaintiff's
interpretation of the statute because it would have Iegf to unworkable results that were

contrary to the purpose of the family leave act. "' See also Southern New England

Telephone Co. v. Cashman, 283 Conn. 644, 652-58 (2007} (finding that the Labor

Commissioner's interpretation of the term “accumulated sick leave” in the Connecticut

family and medical leave law was “compatible with the broader statutory scheme”).
Here, the plaintiff argues that the trial court erred when it found legislative

acquiescence with respect to the defendant's duly promuigated regulations concerning

“service" and "non-service" employees. Plaintiff's Brief, p. 22. And, it argues that the trial

court's reliance on Tuxis Ohr's Fuel, Inc. v. Administrator, Unemployment Compensation

Act, et al., 209 Conn. 412 (2013) was improper because the circumstances in this matter

are significantly different. Id. Specifically, the plaintiff argues that the "mandatory

" The Velez Court reasoned that:

The plaintiff's construction of § 31-51kk(4) . . . would directly contravene the
dictates of § 31-51qq. . . . [A]n employer with just one employee in
Connecticut and seventy-four employees dispersed around the world would
be subject to the leave statute. We are unwilling to presume that the
legislature would have intended such aresult. . . .

(Emphasis added.) Velez v. Commissioner of Labor, 306 Conn. 475, 490-91 (2012).
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unambiguous directive since 1980, addition of 'regularly and customarily' as a modifier to
the statute and the lack of any written policy and decisions” essentially erased the DOL's
regulations. Id.

The amendments to the statute since the 1950s, however, belie the plaintiff's
argument because, as the trial court recognized, "the legislature has not overruled the
department's interpretation,” and “[m}ore importantly, the legislature has amended the
statute nine times in this century, but it has not tampered with the department's
long-standing distinction between service and non-service employees." (Emphasis
added.) Appendix, pgs. 16-17. "These developments give rise to an inference of
legislative acquiescence.” Id. As the trial court noted in its well-reasoned decision, our
"Supreme Court has observed, 'legislative concurrence is particularly strong when the

e 12

legislature makes unreiated amendments in the same statutes. (Internal quotation

marks omitted.) Appendix, p. 17; quoting Patel v. Flexo Converters U.S.A. Inc., 309 Conn.

52,62 n 9 (2013). As this Court held in Tuxis Ohr's Fuel, Inc., supra, 422-23, "the

legislature's failure to make changes to a long-standing agency interpretation implies its
acquiescence to the agency's construction of the statute. For these reasons, this court long
has adhered to the principle that when a governmental agency's time-tested interpretation
of a statute is reasonable it should be accorded great weight by the courts.” (Internal

quotation marks omitted.)

'2 The trial court noted that after the Back Bay case, “the legislature eliminated the sunset
provision for the reduced minimum wage for bartenders and essentially made the reduced
minimum wage for bartenders a permanent pairt of the statutory scheme.” Appendix, p.
A16; see also P.A. 08-113. As the trial court correctly found, “when the legislature has
disagreed with the department's or a court’s decision to bar employers from paying the
reduced minimum wage to a certain type of employee, the legislature has taken action to
remove that bar.” Appendix, p. A16.
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A review of the amendments and their history reveal that the legislature did not
contemplate that the floodgates would open to permit employers to avail themselves of the
tip credit to pay less than minimum wage for any occupation in the hotel and restaurant
industry. In fact, the insertion of the language "customarily and regularly receive gratuities"
in 2000 and 2002 essentially tracked the language of the regulation in making a clearer
distinction regarding who is subject to the tip credit, i.e., service employees who
"customarily and regular[y receive gratuities." Should the legislature have intended for
pizza delivery drivers, hotel shuttie bus drivers, bell hops, etc. to be subject to the tip credit
because they also are employed in the hotel/restaurant industry and “customarily and
regularly receive gratuities,” the legislature could have included such express language as
it did with bartenders in 2000. It, however, did not. And, as the plaintiff correctly notes, it is
the function of the legislature to supply omissions or add exceptions to a statute, it is not

the function of the courts.™ Plaintiff's Brief, p. 13.

The record demonstrates that the regulations that define both "service" and "non-
service" empioyees have been in existence for more than fifty years, and have been
interpreted consistently by DOL to apply only to waiters, waitresses, and then later to

bartenders when the legislature included such express language in 2000, See Back Bay

Restaurant Group, Inc. v. State, Dept. of Labor, Superior Court, judicial district of New

'3 In addition, if the legislature did not agree with the defendant's interpretation of the
statute and the corresponding regulations concerning "service" and "non-service"
employees, it could have added express language one of the nine times it amended the
statute to have the tip credit apply to more employees as it did with bartenders in 2000-02.
It, however, did not. See Appendix, pgs. A16-17.
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Britain, Docket No. CV000504360-S (Aug. 14, 2001), Appendix, pgs. 119-24."* As the trial
court determined, because the legislature only changed the legislation once to include a
new category of employee, i.e., bartenders, and has not "tampered' with the defendant's
longstanding interpretation/application of the statute and regulations concerning "service"
and "non-service" employees, the legislature has plainly acquiesced to DOL's
interpretation.

6. The Department Of Labor Should Be Accorded

Deference Because the Application Of Its Requlations Is

Reasonable And They Have Been Formally Articulated
And Applied For An Extended Period Of Time.

Similar to the doctrine of acquiescence, this Court has held that courts shouid
accord deference to an agency's interpretation of a statute when the agency's interpretation
has been articulated formally and applied for an extended period of time and that

interpretation is reasonable. Longley v. State Employees Retirement Commission, 284

Conn. 148, 164 (2007). The great deference accorded an agency’s time-tested
interpretation is premised on the recognition that the standing of an agency interpretation
over time, similar to judicial review, affords an opportunity for parties to contest the

interpretation. City of Hartford v. Hartford Municipal Employees Association, 259 Conn,

251, 263 n. 14 (2002). Moreover, legislative inaction in not amending the statute in
response to an agency interpretation is considered compelling in assessing whether to

overrule a prior interpretation. Jolly, Inc. v. Zoning Board of Appeals, 237 Conn. 184, 200-

01 (1998).

" The plaintiff's claims in the instant appeal are similar to those of the plaintiff in Velez that
were rejected by the Court. Namely, the plaintiff in the instant appeal contends that "if
Conn. Gen. Stat. § 1-2z had been in effect in 1999, the Back Bay court would not have
needed to comb legislative history and floor debates or comments 1o discern intent”
because "[t]he statute itseif would have been, and is sufficient." Plaintiff's Brief, pgs. 17-18.
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Connecticut courts, therefore, routinely afford judicial deference to an administrative
agency's "interpretation of a statutory provision over which it has cognizance . . . if that

interpretation is both time-tested and reasonable." Velez v. Commissioner of Labor, 306

Conn. 475, 482 n 7 (2012). Such deference also applies to an agency's interpretation of its
own duly promulgated regulations because "when an agency's interpretation of a statute is
the subject of a legislatively approved regulation it is well established that an administrative
agency's regulations are presumed valid and, unless they are shown to be inconsistent with
the authorizing statute, they have the force and effect of a statute." (Internal quotation
marks omitted.) Id., 485. Thus, even with pure questions of law, traditional deference may
be given to an agency's interpretation of a statute, or regulation when it has been applied
for an extended period of time and is therefore time-tested; when it has been subject to

judicial scrutiny; and when it is reasonable.® |d. 484-85. The trial court appropriately

'® The plaintiff argues that "the trial court should have followed the precedent set by Dep't
of Public Safety v. State Bd. of Labor Relations, 296 Conn. 594, 601 n. 8 (2010), Longley v.
State Emps. Retirement Comm'n, 284. 149, 163 (2007) and Starks v. Univ. of Conn., 270
Conn. 1, 30 (2004)" because in those cases the "Court invalidated inconsistent agency
interpretations, without regard to the iength of time that the agency had erroneously
interpreted its charge.” Plaintiff's Brief, p. 8. These cases are distinguishable, however,
because the regulations at issue here are not inconsistent with the statute, they are
reasonable and time-tested, and have been subject to judicial scrutiny. In Dept. of Public
Safety v. State Bd. of Labor Relations, 296 Conn. 584, 600 (2010), the Court determined
that the defendant's interpretation was not entitled to deference because the board had
only interpreted § 6-270 twice and that "neither decision was subject to judicial review.”
296 Conn. at 600. In Longley v. State Employees Retirement Com'n, 284 Conn. 149, 177
(2007), the Court found that the formula that the commission used since 1969 to adjust the
final, prorated longevity payments for the purpose of calculating an employee's base salary
in their final year of employment was not supported by the statutory scheme. The Courtin
Longley, however, upheld the commission's long-standing treatment of accrued vacation
time payments, and reaffirmed "the principle that courts should accord deference to an
agency's formally articulated interpretation of a statute when that interpretation is both
time-tested and reasonable." (Emphasis added.) Id., 166, 177. In Starks v. Univ. of
Conn., 270 Conn. 1, 7-8 (2004), the appeal was a case of first impression because the
"provisions at issue previously {were not] subjected to judicial scrutiny" and "the review
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found all of these factors to apply and that DOL was therefore entitled to deference.

Appendix, p. A17.

a. The Department's Interpretation Is Time Tested.

The trial court correctly recognized that by the time the legislature amended the
statute in 1980, the regulations at issue "had been in effect for twenty-two years."
Appendix, p. 14. The court determined that the longstanding regulations "creating the
concept of 'service employee' came into effect in 1958 and have been in continuous
existence since then"; thus, "[s}uch regulations are 'time-tested.™ Id., p. 9. The court's
conclusion that the defendant's regulations are time-tested is reasonabile and should be
upheld because when the legislature included the term "shall" in 1980, it is presumed that it
knew that the defendant interpreted its regulations concerning a tip credit to apply only to
"service" employees, i.e., waiters and waitresses.

If the legislature intended for the tip credit to become available to a broad array of
employees in the hotel/restaurant industry, i.e., delivery drivers, hotel shuttle bus drivers,
hotel doormen, concierges, bell hops, etc., it would have provided such express language.
The legislature, however, did not because it recognized the long-standing policy of paying

“fair and just wages," West v. Egan, 142 Conn. 437 441 (1955), not reduced wages. '®

board's interpretation has not been time tested." Furthermore, the Court did not have duly
promulgated regulations at its disposal to assist in evaluating the review board's
interpretation of the relevant statutes.

16 Connecticut General Statutes § 31-58(b) defines "fair wage" and leaves it to the
Commissioner, "without being bound by any technical rules of evidence or procedure,” to
establish "a minimum fair wage for such service or class of service under this part." The
defendant, therefore, with this statutory authority, reasonably has determined that only
employees who may be classified as "service" employees will be subject to the tip credit.
See Regs. Conn. State Agencies, D.O.L., § 31-62-E2(c) (1997).
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Thus, the plaintiff's attempt to broaden the tip credit to encompass ali employees in the
hotelfrestaurant hotel industry clearly is not the intent of Conn. Gen. Stat. § 31-60.
b. The trial court properly found that the Back Bay

decision constituted judicial review of the regulations at
issue.

The trial court, in its well-reasoned decision, found that the defendant's "regulations
received judicial scrutiny in Back Bay Restaurant Group, Inc. v. Dept. of Labor ... ."

Appendix, p. A15; see also Back Bay Restaurant Group, Inc. v. State of Connecticut,

Department of Labor, Superior Court, judicial district of New Britain, Docket No.

CV00050436S (Aug. 14, 2001, Cohn, J.) Appendix, pgs. A119-24. While the legislature
grappled with the tip credit language in the early 2000s, a restaurant challenged the DOL's
regulation, specifically as it distinguished between service and non-service employees.

In Back Bay Restaurant Group, Inc. v. State of Connecticut, Department of Labor,

supra, the plaintiff sought a declaratory ruling that it could apply tip credits to its bartenders.
Applying the bartenders’ duties in that case to the regulation in place since 1958, the
agency determined that bartenders did not meet the definition of "service" employees and
thus a tip credit could not apply. The plaintiff appealed to the trial court

Similar to the plaintiffs in West v. Egan, supra, who challenged an earlier iteration of

the DOL's tip credit regulation, the plaintiff in Back Bay argued that section 31-60(b) did not
authorize the DOL to distinguish between service and non-service employees in Regs.,
Conn. State Agencies, D.O.L., § 31-62-E2(c) and (d), and specifically did not authorize
DOL to exclude bartenders from the definition of service employees, even if they served
food. After "an extensive review of the text of § 31-60(b) as well as the statute's legislative

history," including the 1980 changes, the court in Back Bay concluded that "Section 31-60
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(b), both as originally drafted in 1951 and in its present form, authorizes the labor
commissioner to issue regulations recognizing gratuities in the hotel and restaurant
industry." Id., A122-23. The court went on to hold it "was within this broad delegation of
power for the commissioner to issue the regulations defining service and non-service
employees" and that "the Department was authorized under the delegation received from
the legislature to exclude from the definition of service employee bartenders that serve
food." Id.
Thus, as the trial court below in this case observed, "[ijn Back Bay, the court faced

the question of whether the service employee regulations improperly denied employers a
tip credit for employees who serve at a bar or counter . . . rather than a table or hooth
because this distinction is made on the basis of platform at which a patron is served rather
than the employee's actual job duties." (Internal quotation marks omitted.) Appendix, p.
A15. The trial court further noted that the Back Bay court "rejected essentially the same
challenge that the plaintiff makes here: 'Therefore, the plaintiff's challenge to the
regulations based on lack of authority must fail.™ |d. As the trial court aptly opined in the
present case:

[Tlhe Back Bay case reveals that there has heen at least some

judicial scrutiny. Further, the case illustrates the degree of action

or inaction that the legislature has taken with regard to the

regulations. After the case, the legislature eliminated the sunset

provision for the reduced minimum wage for bartenders and

essentially made the reduced minimum wage for bartenders a

permanent part of the statutory scheme. This development

demonstrates that, when the legislature has disagreed with the

department's or a court's decision to bar employers from

paying the reduced minimum wage to a certain type of

employee, the legislature has taken action to remove that bar.

(Emphasis added; internal quotation marks omitted.) Appendix, pgs. A156-186.
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The plaintiff maintains, however, that the court ruling in Back Bay is irrelevant
because it is an "advisory decision" that "rested on an inaccurate legal premise and a

factually distinguishable class of restaurant employees—nbartenders." Plaintiff's Brief, p. 15.

Namely, the plaintiff argues that the case is irrelevant because (1) the "decision failed to
give legal effect to the legislative change in 1980"; and (2) the court "interpreted the statute
as applied to bartenders," not pizza delivery drivers. Id. The plaintiff's assertions, however,
are misplaced.

First, the Back Bay court in fact examined the 1980 change, as well as other
legislative changes, embarking on an exhaustive review of Conn. Gen. Stat. § 31-60(b),
and the related legislative history, to address the challenge to the regulations "based on
fack of authority." Appendix, p. A123. The Back Bay court determined that "the plaintiff's
challenge to the regulations based on lack of authority must fail" because the original
statute, and its form at the time of the court's decision, "authorizes the Labor Commissioner
to issue regulations recognizing gratuities in the hotel and restaurant industry." Appendix,
p. A123. The court found that “[i]t was within this broad delegation of power for the
commissioner to issue the regulations defining service and non-service employees,” and
that "the Department was authorized under the delegation received from the legislature to
exclude from the definition of service employee bartenders that serve food." Id. The court
further found that "up until the 2000 session, there was a clear intent by the legislature
to differentiate between service and non-service employees." (Emphasis added.) Id.

Second, the mere fact that Back Bay did not address "delivery drivers" is of no
moment. The case addressed the same regulation at the heart of this matter, and the

same issue regarding which type of employee may be classified as either a "service" or a
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"non-service" employee. Courts routinely examine prior decisions that involve the same, or
similar, legal issues, in order to assist with a particular set of facts. Therefore, Back Bay is
relevant to an examination of the same regulation in relation to a particular class of
restaurant employee, i.e., pizza delivery drivers.!”

c. The DOL redulations are a reasonable interpretation

and application of the stronq public policy to pay a
fair minimum wage.

The DOL did not exceed its statutory authority when it determined that pizza delivery
drivers are not "service" employees for purposes of the tip credit because they do not
"solely" serve "food and/or beverages to patrons seated at tables or booths, and to the
performance of duties incidental to such service. . . ." Regs., Conn. State Agencies,
D.O.L.,, § 31-62-E2(c). Rather, based on the statutory scheme concerning minimum
wages, the DOL reasonably interpreted the statute, and reasonably adopted regulations
that a tip credit may only be applied to employees in the "service" category because their
"class of service rendered" provides an opportunity for more substantial gratuities. See

Connecticut General Statutes § 31-568(b). Thus, it is within the purview of the Labor

7 |t is necessary to note the chronology of the Back Bay decision and the corresponding
legislative actions in order to address the plaintiff's assertions regarding the relevancy of
Back Bay. The plaintiff in Back Bay filed its petition for a declaratory ruling with the
Commissioner of Labor on March 3, 2000. During the pendency of the declaratory ruling,
the legislature debated P.A. 00-144, which included a new tip credit for bartenders in Conn.
Gen. Stat § 31-60. Subsequently, Public Act 00-144 was signed by the Governor on May
26, 2000. The Commissioner then issued a ruling on the Back Bay petition on August 1,
2000. The plaintiff appealed the Commissioner's ruling, which resulted in the court's
decision of August 14, 2001. The court, Cohn, J., addressed the 2000 legislative change
and determined that the appeal was not moot because it agreed with the plaintiff's assertion
that the tip credit for bartenders was anticipated to sunset after 2002. See Appendix, p.
A122 n 3. Thus, the court's analysis concerning "service" and "non-service" employees is
not merely "advisory" because the court plainly addressed the statute, the corresponding
regulation, and the particular duties of the employees at issue, which are relevant for these
purposes.
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Commissioner to determine that pizza delivery drivers should not receive a reduced
minimum wage based on their "class of service rendered."*®

Based on the foregoing, and the factual record, the trial court's decisiQn should be
affirmed because it reasonably determined that "[t]he regulations limiting the reduced
minimum wage to those restaurant or hotel employees who duties relate 'solely' to the
service of food and beverages at 'tables and booths' recognize that these employees may
be the most likely to receive generous tips.” Appendix, p. A14. And, "[tlhe regulatory
limitation of the reduced minimum wage to these persons insures that all other restaurant
employees, who presumably do not receive as much in tips, will receive the full minimum
wage," which "promotes a liberal construction of the minimum wage law, consistent with its
remedial purpose." [d., pgs. A14-15.

B. THE STATE'S DECLARATORY RULING WAS REASONABLE
BASED ON THE EVIDENCE PRESENTED.

1. Standard of Review.

The defendant relies on the Standard of Review as set forth in Part [1.A.1.

% The trial court noted that neither Regs., Conn. State Agencies, D.O.L., § 31-62-E4, nor
any other regulation, defines "the significance of 'service employee' or provide authority for
the proposition that employers can provide a reduced minimum wage to service
employees," and that this "omission" should be remedied. Appendix, p. 11 n 5. The trial
court even referred to the defendant's allowance of a tip credit only for those employees in
the "service" category as an "unwritten practice." |d., pgs. 14-15 n 13. Despite the trial
court's characterization of this regulatory scheme as an "unwritten practice,"” the long-
standing regulatory scheme, taken as a whole, is a harmonious and consistent body of law,
that established a clear, written policy concerning when gratuities may be included as part
of the minimum fair wage.
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2, The Trial Court's Decision Should Be Affirmed Because The
Record Supports Its Conclusion That The Department Of
Labor Reasonably Determined That Pizza Delivery Drivers
Are Not "Service" Employees Within The Meaning Of The

Requlations.

"Review of an administrative agency decision requires a court to determine whether
there is substantial evidence in the administrative record to support the agency's findings of
basic fact and whether the conclusions drawn from those facts are reasonable." Murphy v.

Commissioner of Motor Vehicles, 254 Conn. 333, 343 (2000). The court's "ultimate duty is

to determine, in view of all the evidence, whether the agency, in issuing its order, acted
unreasonably, arbitrarily, illegally or in abuse of its discretion." |d. Substantial evidence
contained in the record supports the defendant's conclusion that pizza delivery drivers are
not subject to the tip credit codified in Conn. Gen. Stat. § 31-60(b).

In support of its petition for a declaratory ruling, the plaintiff provided the following
information: (1) the plaintiff "is a Connecticut corporation which operates two (2) Domino's
franchises within the state of Connecticut"; (2) the plaintiff's "franchises engage in the
business of preparing and delivering pizza and other food items to customers' homes”; (3)
"delivery drivers deliver the food items to the customers' homes"; {4) "[t]he food is prepared
by employees, or 'insiders,™ and the "[iinsiders generally do not perform driving/delivery
duties"; (5) "[d]elivery drivers are tipped by customers . . . by credit card or by cash
tendered directly to the driver at the time of delivery"; (6) "delivery drivers perform non-
delivery functions"; and (7) the plaintiff is able "to segregate the time performed in the
diversified capacities” of the delivery drivers. Appendix, pgs. A29-31. The plaintiff,
however, failed to "describe in detail the extent of [on the road] activities," but presented the

"generalized argument that all OTR duties are of a 'service’ nature." Appendix, p. A50.
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In addition, the plaintiff provided vast amounts of payroll information to support its
position that its employees "customarily and regulariy" receive generous tips and that the
"tips received by the delivery drivers amounted to more than the 2013 minimum wage, at

an average of about $10.00 per hour." Plaintiff's Brief, p. 2; see e.g., Plaintiff's Appendix,

pgs. A40-168. The plaintiff's evidence, however, is not sufficient proof that all delivery
drivers in the hotel and restaurant industry are compensated at the same level. In order to
determine the wage is "fairly and reasonably commensurate with the value of a particular
service or class of service rendered,” it is incumbent on DOL to "take into account all
relevant circumstances affecting the value of the services rendered." Conn. Gen. Stat.

§ 31-68(b). Read in this context, DOL's mission in implementing the fair minimum wage
laws—including the tip credit—is not necessarily to ensure that the plaintiff or any employer
will pay as little in wages as possible, but rather to establish a policy concerning particular
service or class of service. Although it is axiomatic that some delivery drivers will receive
more generous tips than others, and some waiters/waitresses will receive barely more than
the minimum wage, DOL must administer a reasonable approach to determine when it is
appropriate for an employer to pay less than the fair minimum wage.'® The policy at issue,

established by regulation, is such a reasonable approach and was applied appropriately to

% The trial court noted that neither Regs., Conn. State Agencies, D.O.L., §31-62-E4, nor
any other regulation, defines "the significance of 'service employee’ or provide authority for
the proposition that employers can provide a reduced minimum wage to service
employees," and that this "omission” should be remedied. Appendix, p. 11 n 5. The trial
court even referred to the defendant's altowance of a tip credit only for those employees in
the "service" category as an "unwritten practice." Id., pgs. 14-156 n 13. Despite the trial
court's characterization of this regulatory scheme as an "unwritten practice," the defendant
submits that the regulatory scheme, taken as a whole, is a harmonious and consistent body
of law, and that it clearly establishes a long-standing, written policy concerning when
gratuities may be included as part of the minimum fair wage.
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the plaintiff. If the plaintiff or those similarly situated wish for a change of policy, they may
petition the legislature or the agency to change the statute or the regulation.

Thus, based on the circumstances presented to DOL, the Commissioner found that
the pizza delivery drivers' duties "do not relate solely to the serving of food and/or
beverages." Regs., Conn. State Agencies, D.O.L., § 31-62-E2. Specifically, the defendant
found the following:

[I]n the process of transporting food items from the Petitioner's
premises {o the customer's home in the employee's personal
vehicle, it is incumbent on the driver to: (1) possess a valid motor
vehicle operator's license; (2) ensure the maintenance and
operational readiness of the personal vehicle; (3) be attentive to
motor vehicle laws, road and weather conditions; (4) obtain
accurate directions to the destination; and (5) be able to

communicate with the employer remotely—all of which bears no
reasonabie relationship to the serving of food.

id., pgs. AB0O-51.

The defendant determined that the "on the road" duties of the pizza delivery drivers
"differ materially from the nature of the 'service' performed by traditionatl waitstaff serving
food to patrons within the confines of a restaurant."® Id. Namely, the defendant noted that
delivery drivers had a limited ability to "establish a rapport with the restaurant customer"
because their interaction with the customer "is minimal in duration and quality," which is
unlike the traditional wait staff role.?! Id., p. A51. The defendant found that "the delivery
driver engages in no such interaction incidental to 'service’ to the customer beyond the

exchange of payment at the time of making the delivery.” 1d. The defendant, therefore,

20 The trial court noted that the defendant concluded that “the mere location to which such
food items are delivered has less meaningful legal significance to this analysis than the
nature of the 'service' being provided by such employees." Appendix, p. A18.

! The defendant noted that wait staff take the initial order, provide updates, check
customer satisfaction and clean the immediate area. Appendix, p. A51.

34




having examined the duties of both traditional waitstaff and pizéa delivery drivers,
concluded that the aforementioned duties did not constitute service duties pursuant to the
regulation, i.e., relating "solely to the serving of food and/or beverages to patrons seated at
tables or booths, and to the performance of duties incidental to such service." Regs.,
Conn. State Agencies, D.O.L., § 31-62-E2(c).

In its careful and thorough decisfon, the trial court properly reviewed the certified
record to deny the plaintiff's appeal. Specifically, the Court determined that "[blecause the
service employee regulation makes service at a table and booth a necessary (although not
sufficient) part of the definition of 'service employee,' and the plaintiff cannot satisfy this
requirement, the court affirms the department's classification on that basis alone."
Appendix, p. A18. The record plainly supports the court's determination that pizza delivery
drivers are not "service" employees under the regulations. Appendix, pgs. A18, 50-51,

Accordingly, the trial court's decision should be affirmed.

IH. CONCLUSION

For the foregoing reasons, the defendant Department of Labor respectfully requests

that this Court affirm the decision of the trial court and dismiss the plaintiff's appeal.
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NO. HHB CV14-60251948 STATE OF CONNECTICUT

AMARAL BROTHERS, INC. SUPERIOR COURT
V. JUDICIAL DISTRICT OF NEW BRITAIN
DEPARTMENT OF LABOR JULY 8, 2015

q \% 5 : . .
)/ , - Memorandum of Decision

\L;\\Q&*e Baen ‘ )
Plaintiff Amaral Brothers, Inc,, appeals frot the decision of the defendant departinent of

W Ry ¢

o ¥
F“‘a’, S.:i\ labor (department) on a petition for a declaratory ruling that affirmed the validity of the
L]
Ledt e department’s regulations concemning the applicability of a reduced mininmum wage for certain

\&\ employees who receive tips and gratuities. Applying these regulations, the department held that '

the plaintiff cannot pay the reduced minimum wage, or apply a “tip credis,” {o its employees who
serve as pizza delivery drivers. For the reasons that follow, the court affirms the department’s

decision.
I

The undisputed facts are as follows. (Return of Record (ROR),. pp. 324-39 (Declaratory

Ruling,)} The plaintiff is a Connecticut corporation that operates Domino’s pizza franchises in

Groton and Mystic, The plaintiff employs approximately forty persons who work in the capacity

of de(ivéry drivers, These crhployecs deliver food items to customers’ homes in vehicles that the

employees own and maintain, The plaintiff reimburses each delivery driver for travel expenses.

The drivers commonly receive tips from customers in the form of cash or credit card payments.

The plaintiff directs such drivers to report all tips earned on an electronic system that the plaintiff

maintains.
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The drivers also petform some nondelivery functions inside the plaintiff’s facilities. The
plaintiff is able to segregate the time that (he drivers perform on the road from the nondelivery
functions Inside the facility, The time spent and Wage rates paid on such nondelivery functions
are nof at issue in this case,

On October 18, 2013, the plaintiff filed a petition for a declaratory ruling with the
comimissioner of labor {com:nissio:xer) seeking a determination that it can pay a reduced
minimum wage to its delivefy drivers. See General Statutes § 4-176." The plaintiff relied on
General Statutes § 31-60 (b), which provides in part that; “The Labor Commissioner shall adopt
such regulations, in accordance with the prbvisions of chapter 54, as may be appropriate to carry
out the purposes of this part, Such regulations , , .- shall recognize, as part of the minimum fair
wage, graluities in an amount , . ; effective January 1, 2015, equai to thirty-six and eight-tenths per
cent of the minimum fair wage per hour for persons, other théan bartenders, who are employed in
the hotel and restaurant industry, including a hotel restaurant, who customarily and regularly

receive gratuities . . . . The plaintiff also challenged the validity and application of department

'Section 4-176 (a) provides: “Any person may petition an agency, or an agency mnay on its
own motion initiate a proceeding, for a declaratory ruling as to the validity of any regulation, or -
the applicability to specified circumstances of a provision of the general statutes, a regulation, or
a final decision on a matter within the jurisdiction of the agency.”

- n full, § 31-60 (b) provides: “(b) The Labor Commissioner shall adopt such regulations,
in accordance with the provisions of chapter 54, as may be appropriate to cairy out the purposes
of this part, Such regulations may include, but are not limited to, regulations defining and
governing an executive, administrative or professional employee and outside salesperson;
learners and apprentices, thelr number, proportion and length of service; and piece rates in
relation to time rates; and shall recognize, as part of the minimum fair wage, gratuities in an

~amount (1) equal to twenty-nine and three-tenths per cent, and effective January 1, 2009, equal to
thirty-one per cent of the minimum fair wage per hour, and effective January 1, 2014, equal to

2
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regulations that distinguish between “service employees,” for whom employers apparently cau
apply a “tip credit” and pay the reduced minimum wage, and “non-service employees” whé
apparently must receive the full minimum wage. See Regs.,, Conn, State Agencies §§ 31-62-El ot
seq.

On April 11, 2014, the commissioner released her declaratory ruling. The commissioner
first found that the rcguiations were valid, The commissioner observed, among other things, that
the regulations have been the subject of prior unsuccessful legal challenges and that they are

consistent with the notion that the minimum wage law should receive a liberal construction to

accomplish its purposes,

thirty-four and six-tenths per cent of the minimum fair wage per hour, and effective January 1,
2015, equal to thirly-six and eight-tenths per cent of the minimum fair wage per hour for persons,
other than bartenders, who are employed in the hotel and restaurant indusiry, including a hotel
restaurant, who customarily and regularly receive gratuities, (2) equal to eiglit and two-tenths per
cent, and effective January 1, 2009, equal to eleven per cent of the minimum fair wage per hour,
and effective Jahuary 1, 2014, equal to fifleen and six-tenths per cent of the minimum fair wage
per hour, and effective January 1, 20135, equal to eighteen and one-half per cent of the minimum
falr wage per hour for persons employed as bartenders who customarily and regularly receive
gratuities, and (3) not to exceed thirty-five cents per hour in any other industry, and shall also
recognize deductions and allowances for the value of board, in the amount of eighty-five cents
for a full meal and forty-five cents fot a light meal, lodging, appare! or other items or services
supplied by the employer; and other special conditions or citcumstances which may be usual in a
particular employer-employee relationship, The commissioner may provide, in such regulations,
modifications of the minimym fair wage herein established for learners and apprentices; persons
under the age of eighteen years; and for such special cases or classes of cases as the
commissioner finds appropriate to prevent curtailment of employment opportunities, avoid undue
hardship and safeguard the minimum fair wage herein established. Regulations in effect on July
1, 1973, providing for a board deduction and allowance in an amount differing from that
provided in this section shall be construed to be amended consistent with this section.”

3As of January 1, 2015, the minimum wage in Connecticut was $9.15 per hour, Effective
January 1, 2016, the minimum wage will be $9.60, Effective January [, 2017, it will be $10.10
per hour, (Declaratory Ruling, p. 2 (citing Public Acts 2014, No. 2014-1.)

3 .
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The commissioner then found that pizza delivery drivers were not “serviee employees”
under § 31-62-E2 (¢) of its regulations. In pertinent patt, the regulations define a “service
employee” as “any employee whose duties relate solely fo the serving of food and/or beverages to
patrons seated at tables or booths, and to the performance of duties incldental to such service, and
who customarily receives gratuities.”* The commissioner reasoned that “[w]hile the drivers are
clearly nat delivering food to ‘patrons sitting at tables or booths,” the CTDOL finds that the
regulation is i-:iapplica'ble primarily because the majority of the specific duties perfornied by the
drivers do not relate ‘solely to the serving of food , ., and to the performance of duties incidental
to such service . ..” within the meaning of the regulation,” (Declaratory Ruling, p. 13 [Emphasis
in original; footnote deleted.])

Accordingly, the commissioner declined to invalidate the regulations insofar as they do not
classify pizéa delivery drivers as service employees; thus preventing the plaintiff from using a tip
credit or paying them a reduced minimum wage. The commissioner also declined a request to

amend or promulgate new regulations.

“In full, § 31-62-E2 (c) provides: “Service employee’ means any employee whose duties
relate solely fo the serving of food and/or beverages to patrons seated at tables ot booths, and to
the performance of duties incidental to such service, and who customarily receives gratuities, For
the purpose of this order, a person shall not be considered to customarity recelve gratuities unless
a minimum of ten dollars per week in gratuities is received in the case of full-time employees, or
two dollars per day in the case of part-time employees, as evidenced by signed statements of the
employee, stating unequivocally that such worker did receive gratuitles as herein required, which
must be maintained as part of the records of the employer.”

- Section 31-62-E2 (d) defines “non-service employee” as follows: ““Non-service
employee’ means an employee other than a service employee, as herein defined, A non-service
entployee includes, but is not limited to, countergirls, counterwaitresses, countermern,
counterwaiters and those employees serving food or beverage to patrons at tables or booths and
who <o not customarily recelve gratuities as defined above.”




The plaintiff appeals.
I
Under the Uniform Administrative Procedure Act (UAPA), General Statutes § 4-166 et

seq., judicial review of an agency decision is “very restricted.” (Internal quotation marks
omitted.) MacDermid, Inc, v. Dept. of Environnental Protection, 257 Com, 128, 136-37, 778
A.2d 7 (2001). Section 4-183 (§) of the General Statutes provides as follows: “The court shall nol
substitute its judgment for that of the agcnéy as to the weight of the evidence on questions of fact,
The court shall affirm the; decision of the agency unless the court finds that substantial rights of
the person appealing have been prejudiced because the administrative findings, inferences,
conclusions, or decisions are: (1) In violation of constitutional or statatory provisions; (2)in
excess of the statutory authority of the agency; (3) made upon unlawful procedure; (4) affected by
other etror of law; (5) clearly erroncous in view of the reliable, probative, and substantial cvidence
on the whole record; or (6) arbitrary ot capricious or characterized by abuse of discretion or
clearly unwarranted exercise of discretion.”

Stated differently, *{tJeview of an administrative ageney deciston requires a court to
determine whether there is substantial evidence in the administrative record to support the
agency’s findings of basic fact and whoether the conclusions drawn from those facts are
reasonable, . . . Neither [the appselate] court nor the irlal court may retry the case or substifute its
own judgment for that of the administrative agency on the weight of the evidence or questions of
fact. . .. Our ultimate duty s to determine, in view of all of the evidence, whether the agency, in
issuing its order, acted unregsonabiy, arbitrarily, iflegally or in abuse of its discrefion.”

(Internal quotation marks omitted,) Okeke v. Comnissioner of Public Health, 304 Conn, 317,324,
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39 A.3d 1095 (2012), “It is fundamental that a plaintiff has the burden of proving thaf the
[agency], on the facts before (it], acted contrary to law and in abuse of [its] discretion.” (Internal
quotation marks omitted.) Murphy v. Conumissioner of Motor Vehicles, 254 Comn, 333, 343, 757
A.2d 561 (2000,

Our Supreme Court has stated that “{ajn agency's factual and discretionary delerminations
are to be ac;orded considerable weight by the courts, . . .* (Internaf quotation marks omillted.)
Longley v, State Employees Retirement Conunission, 284 Conn, 149, 163, 938 VA.Zd 890 (2007).
“Even for conclusions of law, [t]he court's ultimate duty is only to decide whether, in light of the
evidence, the [agency] has acted unreasonaﬁiy, arbifrarily, illegally, or in abuse if its
discretion. , . . [Thus] [¢]onclusions of law reached by the administrative agency must stand if the
court deterraines that they resulted from a correct application of the law to the facts found and
could reasonably and logically follow from such faets, . . ., [Similarly], this court affords deference
to the construction of a statute applied by the administrative agency empowered by law ta cawry
out the statute’s purposes. . .. Cases the_lt present pure questions of law, however, invoke a
broader standard of review than is , , , involved in deciding whether, in light of the evidencs, the
agency has acted 1i:1reasonably, arbitrarily, illegally or in abuse of its discretion. . . . Furthermore,
when a state agency's determination of a question of law has not previously been subject to
judicial scrutiny . . . the agency is not antitlsi:d to special defevence, ... We have. determined,
therefore, that the traditional deference accorded to an agency's interpretation of a statutory term is
wrwarranted when the construction of a stafute . . . has not previously been subjected {o judicial
scrutiny [or to] . . . a governmental ageney's ime-tested interpretation, , . . [When the agency’s] |

interpretation has not been subjected to judiclal scrutiny or consistently applied by the agency over
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a long period of time, our review is de novo,” (Citation omitted; internal quotation marks
omitted.) Chairperson, Connecticut Medical Examining Board v. Freedom of Inﬁrman‘on
Commission, 310 Conn. 276, 281-83, 77 A.3d 121 (2013). These standards a;:)piy to an appeal
from a yuling on a petition for a declaratory ruling. See Angelsea Productions, Inc. v. Compiission
on Human Rights and Opportunities, 236 Conn, 681, 688, 674 A.2d 1300 (1996),
i

Initially, the plaintiff challenges the validity of the depattmental regulations that create the
concept of “service employee.” The significance of “service employee,™ however, is not
immediately clear. Unfortunately, theye is no departmental regulation that clearly states the
relationship betweeﬁ “service employee” and the minimumn wage.* Nonetheless, the
commissioner’s decision states that “[i]f such drivers were classified [as ‘service employees’],
Pefitioner would be able to compensate the drivers at a reduced minimum wage for the hours in
which they were engaged in delivery duties on the basis that Petitioner would qualify for a ‘tip
credit’ toward the minimum wage for the amount of gratuitics customarily paid to such drivers in
the course of their duties in accordance with § 31-60(b}.” (Declaratory Ruling, p. 2) Although
there is no regulatory authority for this statement, the plaintiff does not challenge it. Accordingly,

the couﬂ‘will presume that this proposition fully explains the significance of the concept of

*At oral argument, the court questioned counsel for the department on this issue and on
the meaning of Regs,, Conn, State Agencies § 31-62-E4. The commissioner’s ruting states that
subsection B4 “affords no recognition or credit toward the mintmum fair wage with respect to
gratuities received by a non-service employee.” (Declaratory Ruling, p. 5.) See note 4 supra,
Counsel explained that subsection B4, which is entitled “Diversified employment within the
restaurant industry,” addresses situations in which employees perform both service and non-
service duties. It does not define the significance of “service employee” or provide authority for
the proposition that employers can provide a reduced minimum wage to service employees. Nor
does any other regulation. The depattment should remedy this omission in its regulations,

7
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“service employee”

The plaintiff’s argument is that the definition of “service employee” improperly limits the
tip credit that the legislature granted it. The statute uses the mandatory “shall™ in stating that the
“Labor Commissioner shall adopt such regulations . . . as may be appropria%e to carry out the
purposes of this part, Such regulations . . . shafl recognize, as part of the minimum fair wage,

| gratuities in an amount . . . sffective Janvary 1, 2015, equal to thirty-six and eight-tenths per cent
of the minimum fair wage per hour for pérsons, other than bartenders, who are employed in the
hotel and restaurant industry, including a hotel restaurant, who customarily and regularly receive
gratuities , , . .” General Statutes § 31-60 (b). Sce DeMayo v, Quinn, 315 Conn, 37,43, 105 A3d
141 (2014) (“shall” is ordinarity mandatory). Thus, the effect of the statute is that the
commissioner must pro:n;tléate regulations guaranteeing that employers can recognize gratuities -
and thus apply a tip credit ~ for all hotel and restaurant employees other.than bartenders who
“customarily and regularly receive gratuities,”

The regulations, however, do not do that. As construed by the commissioner, the
regulations restrict the tip credit to “service employees” whose “dutics relate solely to the serving
of food and/or beverages to patrons seatea at tables or booths, and to the performance of duties
incidental ta such service, and who customarily receives gratuitics,” Regs., Conn, State Agencies
§ 31-62-B2 {¢). Thuys, logically, a restatz:;ant may not be able to apply a tip credit for its employees

who customarily receive gratuitics, and thus who fully satisfy the statutory requirement, because

“The regulations define “restaurant occupation” and “restaurant employee” fo include
“employees of . ., pizzerias.” Regs., Conn. State Agencies § 31-62- E2(a) and (b}, There is no
dispute that the plaintiff’s delivery drivers are “employed in the . ., restaurant industiy” within
the meaning of the statute. (Declaratory Ruling, p, 4.) '
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their duties do not satisfy the regulatory requirement that they “relate solely to the serving of food
andfor beverageé to patrons seated at fables or booths.’; The plaintiff claims that the department
has no authority to promulgate regutations that restrict its statutory rights in this regard, See, e.g,,
Kinney v. State, 213 Conn, 54, 60 n.10, 566 A.2d 670 (1989} (“administrative agencies . . . must
act strictly within their statutory authority .. .."”)

The department, at oral argument, acknowledged that its rcgulatioﬁs limit the applicability
of the tip credit or reduced minimum .-wage in a way ﬁot authériéed by the piéin fanguage of the
statute, The department justifies its regulations on the ground that they ave time-tested and
reasonable, that the minimum wage law should recefve a liberal construgtion, and that the
regulations have received judicial serutiny and legislative acquiescencg.

The court agrees with the depatfiaent. There Is no dispute that the regulations creating th.e
concept-of “service employee” came into effect in [958 and have been in continuous existence
since then, Séc Back Bay Restaurant Group, Inc, v. Dept, of Labor, No, CV(0-05043608, 2001
WL 1042594, at *1 (Conn, Super, Ct. Aug, 14, 2001). Such regulations are “time-tested.” See
STEC v, Raymark Industries, 299 Conn, 346, 357, 10 A3d 1 (2010).

The regulations are also reasonable, First, at the time of their promulgation, the statute,
which came into existence in 1951, provided that the department’s regulations “may recognize as
part of the minitnum fair wage . . .gratuities . .. .» (Emphasis added.) General Statutes (Cum,

Sup, 1951) § 838b (b),” Hence, the statute used the permissive term “may” rather than the

"Sec 838b (b) provided in pertinent part: “The fabor commissioner, after consultation with
aboard , . . shall make such administrative regulations as may be appropriate to catry out the
purposes of this chapter. Such regulations . . . may recognize as part of the minimum fair wage,
bonuses, gratuities, special pay for special or extra work, deductions and allowances for the
reasonable value of board, lodging, apparel or other items or services supplied by the employer;

9
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mandatory “shall” with regard to the depattment’s duty to au_thorize a tip credit to employers
whose workers received gratuities. See Stafe v, Bletsch, 281 Conn, §, 17-18, 912 A,2d 992 (2007)
(“mnay” imporis permissive conduct), The discretion granted to the commissioner to promulgate
regulations in this area thus fully permitted regulations limiting the tip credif to employers of
“service e'mployces” whose duties related solely to the service of food and beverages af tables and
booths and who customarily received tips, It was not until 1980 that the legislature amended the
statute {o substitute “shall” for “may” and thus purportedty made récognitien of gratuities for all
restaurant employees mandatory. See Public Acts 1980, No. 80-64.* By this time, the regulations
limiing the tip credif to service employees had been in effect for twenty-two years,

The regulations are also reasonable because they are consistent with the notion that “{t}he
minimum wage taw, like our workmen's compensation and unemployment compensation laws,
should receive a Hberal construction as regards beneficiaries so that it may accomplish its
purpose.” Shell Oif Co. v. Ricelutf, 147 Conn, 277, 282-83, 160 A.2d 257 (1960). The
regulations limiting the reduced minimum wage to those restaurant or hotel employees whose
duties relate “solely” to the service of food and beverages at “tables and booths” recognize that
these employees may be the most likely to receive generous tips. See Back Bay Restaurant

Group, Inc. v. Dept. of Labor, supra, 2001 WL 1042594, at *7.° The regulatory limitation of the

and other special conditions ot circumstances which may be usual in a particular employer-
employee relationship.”

*Public Acts 1980, No. 80-64, § | amended § 31-60 (b) to replace the word “may” with
“shall” in the following phrase: “Such regulations . . . shall recognize, as part of the minimwum
fair wage, gratuities . ., " '

*In comparing the potential for battenders to receive tips with that of waiters and
. waitresses, the Back Bay court quoted the department’s declatatory ruling on the issue: ““There is
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reduced minimum wage to these persons insures that all other restaurant employees, who
presumably do nat receive as much in tips, will veceive the full minimum wage. The regulatory
iimitation thus promotes a liberal construction of the minimum wage law, consistent with its
remedial purpose. See Shell Oif Co. v. Ricciuti, supra, 147 Conn, 282-83,

The department’s regulations received judicial scrutiny in Back Bay Restaurant Group,
Ine. v. Dept. of Labor, supra, 2001 WL 1042594 (Back Bay). In Back Bay, the court faced the
question of whether the service emp]oyeé regulations improperly denied 'emp[oyérs a tip credit for
employees who serve “at a bar or counter [especially bartenders] rather than a table or booth
because this distinction is made on the basis of [sic] platform at which a patron is served rather
than the employee’s actual job duties.” Id., *1.' The court rejected essentially the same
challenge that the plaintiff makes hiere; “Therefore, the plaintiff's challenge to the regulations
based on lack of authority must fail, Section 31—60 (b), both as originally drafted in 1951 and in its

present form, authorizes the labor commissioner to issue regulations recognizing grafuities in the

also a noteworthy distinction in terms of gratuity compensation for bartenders and waitstaff who
are engaged in the same “service” duties to patrons seated at “tables or booths.” Generally,
gratuities from these patrons are provided directly to waitstaff rather than to the individual
bartenders who prepared the beverages, Asa result, bartenders do not receive an amount of
gratuitics which is comparable to their “service” employee counterparts for the same type of
“service” employee duty. The decreased opportunity for gratuities from patrons seated at “tables
or booths” provides additional justification for the regnlatory prohibition on the payment of less
than the minimum wage fo bartenders.”” 1d,

At the time of the petition for a declaratory ruling in Back Bay, the statute did not
contain any specific mention of battenders. During the pendency of the case, the legislature
added a specific fip eredit for bartenders but sef it to expire in 2002, The court treated the case as

- one in which the statute contalned no permanent provision for employers of bartenders and,
therefore, a case in which the reason for the denial of a tip credit for such employers was the
departtent’s regulation. See Back Bay, supra, 2001 WL 1042594, at *5 & n.3 (citing Public
Acts 2001, No. 01-42; Public Acts 2000, No. 00-144.)

11
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hotel and restaurant industry. It was within this broad delegation of powet for the commissioner to
issue the regulations defining service ;md non-service employees, Further, the depariment was
authorized under the delegation received from the legistature to exclude from the definition of
service employee bartenders that serve food.” 1d,, at *6. The cowt we\nt on to approve the |
commissioner’s exclusion of bartenders from the category of service employees. -Id., at *6-7,

Although the department does not rely on any other court case as having validated the
dépamnbnt’s service emﬁioyee regulations, the Back Bay case reveals that thero has been at feast
some judicial scrutiny. Further, the case illustrates the degree of action or inaction that the '
legislature has taken with regard to the regulations. After the case, the legistature eliminated the
sunset provision for the reduced minimum wage for bartenders and essentially made the reduced
minimum wage for bartenders a permanent part of the sfétuto:y scheme. See Public Acts 2008,
No. 08-113.1 This development demonsirates that, when the legisiature has disagreed with the
department’s or a court’s decision fo bar employers from paying the reduced minimufn wagetoa
certain type of employee, the legislature has taken action to remove that bar,

While 1t is unclear how long the department has interpreted its regulations fo prevent
employers from applying a tip credit to the wages for pizza delivery drivers, it is clear that the
legislature has not ovetruled the department’s interpretation, More importantly, the legislature

has amended the statute nine times in this century, but it has not tampered with {lie department’s

"n pertinent part, Public Acts 2008, No. 08-113 amended Genetal Statutes § 31-60 (b) fo
pravide as follows: “The Labor Commissioner shall adopt such regulations, in accordance
with the provisions of chapter 54, as may be appropriate to carry out the purposes of this part,
Such regulations , . . shall recognize, as part of the minimum falr wage, gratuities in an
amount . . . (2) equal to cight and two-tenths per cent, and effective January 1, 2009, equal to
eleven per cent of the minimum falr wage pet hour for persons employed as bartenders who
customarily and regularly receive gratuities . , , .”
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long-standing distincltion between service and non-service employees. See Public Acts 2014, No.
14-42; Public Acts 2013, No. 13-140; Public Acts 2013, No, 13-117; Public Acts 2008, No. 08-
113; Public Acls 2004, No. 04-68; Public Acts 2003, Ne, 03-278; Public Acts 2002, No, 02-33;
Public Acts 2001, No. 01-42; Public Acts 2000, No, 00-144, These developments give rise to an
inference of legislative acquiescence. See Twuxis Ohr’s Fuel, Inc. v. Administrator, Unemploynient
Compensation Act, 309 Conn. 412, 422-23, 72 A,3d 13 (2013); ef. Hariford v. Hartford
Municlpal Employees Association, 259 Conn. 251, 262 n.14, 788 A.2d 60 (2002) (inference of
acquiescence mote appropriate when there is a formal declaration of policy). As our Supreme
Coutt has obsetved, “[t]egislative concurrence is particularly strong [when} the legislature makes
unrelated amendments in the same statute , . . .” (Internal quotation marks omitted.) Paref v,
Flexo Converters US.A., Ine.,, 309 Conn, 52, 62 1.9, 68 A.3d 1162 (2013). That is the case here.
The fact that the departiment’s regulations in this case are {ime-tested and reasonable
entitles them to some deference, See Longley v. State Er:wfoyeé Retirement Commisston, supra,
ﬁ84 Conn. 166, The regulations should also receive deference because they have been subject to
some judicial serutiny and there has been legislative acquiescence in their operation, See
Chairperson, Connecticut Medical Examining Board v, Freedom of Information Connnission,
supra, 310 Conn. 281-83; Tuxis Ohr's Fucl, Inc. v, Administrator, Unemployment Compensation
Act, supra, 309 Conn, 422-23; Perula v. Freedom of Information Com-mi‘ssfon, 157 Cons. App.
684, 688-89,  A3d __ (2015), Giving due weight and deference to the department’s
inferpretation of General Stafutes § 31-60 (b), the cowrt concludes that the department’s

regulations are valid,
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The other issue raised by the plaintiff {s whether the department propesly classified pizza
delivery drivers as “service employees” under the regulations. The plaintiff contends that the
department improperly relied on facts not in evidence in concluding that the duties of delivery
drivers do not relate “ ‘solely to the serving of food , , . and to the performance of duties incidental
to such service . . .’ within the meaning of the rc;gulation.” (Declaratory Ruling, p. 13 (Emphasis
in original; foofnote deleted. )

Although the commissioner decided that the regulation is inapplicable “primarily” because
the “niajority of the specific duties performed by the drivers do not relate ‘solely to the serving of
food . . .'”, the commissioner also recognized that “the drivers are clearly not delivering food to
*patrons sitting at tables or booths.”"* The plaintiff does not dispute that its drivers do not serve
customiers at tables and booths, (Plaintiff’s brief, p. 7.) Because the service employee regulation
makes service at a table and booth a necessary (although not sufficient) part of the definition of

“service employee,” and the plaintiff cannot satisfy this requirement, the court affirms the

department’s classification on that basis alone, Regs,, Conn, State Agencies § 31-62-E2 (¢).”

* PThe cotumissioner also noted that “the mere location to which such faod items are
delivered has less meaningful legal significance to this analysis than the nature of the *service’
being provided by such employees.” (Declaratory Ruling, p. 13 n.8.) - :

YThe plaintiff goes on to argue that its drivers also do not meet the definition of “non-
service employee,” Regs,, Conn, State Agencies § 31-62-E2 (d). The department responds that
the first sentence of the definition of “non-service employee” states that a *non-service -
smployee” means “an employce other than a service employee, as herein defined,” Seo note 4
supra, The court agrees with the department that “as herein defined” logieally refers to the
definition of “service employee” as defined in the previous subsection of the regulation. Because
a delivery driver is not & “service employee,” it necessarily follows that such a person is a “non-
service employee.” The second sentence of the definition states that a “non-service employee
ineludes, but is not limited to, countergirls, counterwaitresses, countermen, counterwaiters and

14
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The court affirms the commissionet’s decision and dismisses the appeal.

St .

Z.
Carl J. Schuman  —(/
Judge, Superior Court

It is so ordered.

those employees serving food or beverage to patrons at tables or booths and who do not
custorarily receive gratuitics as defined above.” This sentence is inapplicable here becanse of
the phrase “includes but is not limited to,” which means that the second sentence does not limit
the first sentence under which a delivery driver is cleatly a non-service employee,

' In any event, the commissioner did not reach the question of whether a driver is a “non-
service employee” but instead merely made the linguistically distinct finding that a driver is not a
“service employee.” Because of the department’s unwritten practice of allowing a tip credit to
employers only In the case of a service employee, which the court has discussed, the
commissioner properly ruled that the plaintiff may not take a tip credit for its delivery drivers.

15
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Present: The Honorable Carl J, Schuman, Judge

JUDGMENT
This action, in the nature of an appeal from a decision of the defendant, came to this court
on July8, 2014, and thence to later dates when the parties appeared and were at issue before the
court, as on file, and thence to the present time,
WHEREUPON, it is adjudged that the plaintiff’s appeal be and is hereby DISMISSED,
after the court affirmed the decision of the defendant department of labor finding that the
department’s regulations were “time-tested and reasonable” and that plaintiff’s delivery drivers

did not fatl within the definition of “service employees” under Regs., Conn State Agencies § 31-
62-E2(¢).
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Stephen Goldschmidt, Court Officer
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CERTIFICATION

This is to certify that a copy of this Appeal has been sent te all counsel and pro se parties
of record via U.S. Mail this 27" day of July, 2015.

Thomas P, Clifford, 111, Esq.
Krista D, O'Brien, Esq.

State of Connecticut

Office of the Atiorney General
Workers Comp/Labor
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750 Main Street, Suite 606
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Juris No, 426943

Ph: (860} 748-4660

Fax: (860) 241-1547
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E-mail; mpoweli@rosekatior.com
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STATE OF CONNECTICUT
LABOR DEPARTMENT

 CONNECTICUT STATE BOARD OF LABOR RELATIONS

InRe: Amaral Brothers Pizza, LLC,

Petitioner OCTOBER 16, 2013

Michael J, Rose, Esq:

Robin B. Kallor, Hsq,

Rose Kallor, LLP

7560 Main Street, Suite 606

Hartford, Connecticut (6103

Attorneys for Amaral Brothers Pizza, LLC

PETITION FOR DECLARATORY RULING AND PETITION FOR REGULATION

i _ Partieulor State, Regulotion or Order for which a Ruling ;’.s' Sought/Statement of the
Jesyes Upon Which The Ruling Is Requested . ,

i’ursuant to Conn. Gen. Stat. §§ 4-174 and 4-176, as well as § 31-1-11 et seg, of

1,
the Regulations of Connecticuf State Ageneies, Petitioner, Amaral Brothers Pizza, LLC

(“Petitioner), secks a rjlc—aciaratory ruling regarding the vaIidity and applicability of the
Regulations of the Connectiout State Agencies, §§ 31-62-El, 31-62-E2 arid 31-62-K3 to inclunde
dotvery drivers within the definition of “service employees” so as 1o pérmit the Petitioner to pay
a modified minimum wage in the form of a “tp credit” for hours that dﬁvers ate performing

- delivery duties for the Peﬁtionér, If§ :%1é62-E2 and § 31-62-E3 excludes delivery drivers from
this déﬁ_niﬁon, Petitioner is réquesiing that § 31-62-E2 be amended or that a new regulation be
promulgated to permit the Petitioner to pay a reduced minfmum wage in the form of a “tip

credit” for hours that drivers are performing deii'.;ery duties for the Petltioner,

Factual Backeround and Clreunsstances Glving Rise to the Request/Analysis of the

Public Policy Reasons and Legal Justificatlon Favoring the Proposed Declaratory Ruling
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2. Conn, Gen. Stat, § 31-60(b) charges the Labor Commissioner with the

responsibility of adopting regulations to carry out the purposes of Chapter 558 of the Comize‘cticut
Genergl Statutes, in part to “recognize, as part of the minimum fair wage, gratuities in the
amount ‘(1) equal to twenty-nine and three-tenths per c‘ex_:lt, and effective J anﬁary i, 2069, equal
to.thirty-one pm: cent of the minimnm fair wage per hour,-and effective January 1, 2014, equal to
thirty-fdur and six-tenths.per cent of the mindmumn fair wage per hour, and effective J anugry' 1,
2015, equal to thirty-six and eight-tenths per cent of tho minimum fair wage per hour for
persons, other than bartenders, whe are emaployed In the hotel and restawrant industry,
including a hotel restaurant, who customarity and regularly recetve gratuities, (2) equél 'to
eight and two-tenths per cent, and effective January 1, 2009, equal {o eleven per cent of the
minimum fair wage per hour, and effective January 1, 2014, equal to fifieen and six-tenths per
cent of the minimum. fair wage per hour, dnd effective January 1, 2015, equal to eighteen a{;d
one-half per cent of the minitum wage per hour for persons employed as bartenders who
customarily and regularly receive gratuities, and (3) not-to exceed thivty-five cents per hour in
an)./ other industry, ...." (emphasis .;supplied).

3, In accordance with Conn, Gen. Stat, § 31-60(b), the Department of _Labor
promulgated, infer alia, § 31-62-E of_t‘he Regulations of the Connecticut State Agencles,
Minimum Fair Wage Rates for Persons E‘mployed in the Restaurant and Hotel Restanrant

Occupations. )
4, Section 31-62-E1 of the Regulations of the Connecticut State Agencies sets forth a

lower minimum wage: “for persons employed in the hote] aund restaurant industry, including a

-

hotel restaurant,'whd-éustomarﬂy and regularly receive gratuities shall be four dollars and
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seventy-four cents per hour, except during said period, the minimum wage for bartenders who
customarily and regularly receive gratuities shall be six doliats and fifteen cents per hour.” .
5. Section 31-62-E1 does not specifically require that the reduced minimum wage be
limited to “service employees.” It only fequires that the person be employed in the hotel and
restaurant industry and customarily and regularly receive gratuities, “The only exception is for
bartenders who are to be paid ata red;lced mintmum wage, but at 2 higher rate than those who

receive gratuities, but who are not bartenders, Section 31-62-E1 of the Regulations of the

Conneoticut State Agencies,

6. Section 31-62-E2 defines “restaurant t;ccupation” to include “all persons engaged in '
the preparation and serving of food for human consumption, or in any operation incidental or
supplemenial therelo irrespective of whether the food is served at or away from the point of
preparation, and irrespective of whether the preparation and serving of food is the sole business
of the employing establishment or onterprise, with the excepiion that this definition shall not
include the preparation and serving pf food in a non-profit educational, chatitable or religions
organization'wﬁere the food service is not regularly available to the general public, or the
preparation and serving of food in hospitals, conifalc_sécnt homes or homes for the elderly where
the food sﬁiee is not regularly available to the general public and is incidentai to the care of thel
patient.” This definition finrther stafes; “This occupation includes but is not limited to
employees of ,,.pizzerias,” Section 31-62-E2(a) of the Regulations of the Connecticut State
Agencies, . '

7. Section 31-62-B2(b) defines “Restaurant cmployee™ as “any person who és

employed or permitted to work in any vestaurant occupation, esfablishment or entetprise.” § 31~

62-E2(b) of the Regulations of the Connecticut State Agencies.

A025




8 - Scctioﬁ 31-62-B2(c) defines “service employee” to mean: “any employee
whose duties relate solsly to the serving of food and/or beverages to patrons seafed at tables or
booths, and to the performance of duties incidental to such service, and who customarily receives
gratuities. For the purpose of tfn's order, 4 person shall not be considered to customarily receive
gratuities unless a minimmm of ten dollars per week In gratulties is recelved in the case ofﬁ:ll-:
fime employecs, or two dollérs per day in the case of part-‘time employees, as evidenced by
signed statements of the employee, stating unequivocally that such worker did receive gratuities
as herein required, which muét be maintained as patt of the records of the ernployer.”

o Section 31-62-B2(d) defines “non-service employes™ to mean “an employes other
than a service eﬁlployea, as herein defined. A non-service employce includes, but is not imited
to, countergirls, counterwaitresses, countermen, counterwaiters and those employees sel;ving
food or beverage to patrqns at tables or booths and who do not customarily receive .gfatuities as
defined above,”

10.  Section 31-62-E4 addresses the situation where employces are “Jiversified”
within the restaurant industry. Specifically, it states, “[i]f an employee porforms both setvice
 and non-service duties, and the time spent on each is deﬁnitel& segregated and so recorded, the .
allowance for gramitiés as permitied as pdrt of the minfmum fair wagé may be appﬁe& to'the
hours worked in the service catogory. If an employes performs both servics and non-_serﬁce
duties and the time spent on each cannot be definitely segz‘egated and soxgqorded, o.r is not
definitely segregated and so recorded; no allowances for gratﬁities raay be applied as part of the
minimum fair wage.” Section 31-62-E4 of the Regulations of the Connecticut State Agencies.

11, Sections 3101 and 3111 of the Internal Revenue Code imposs FICA taxes on

employees and oployers, respectfully, equal to the percentage of the wages received by an
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individual with respect to employment. 26 U.S.C. §§ 3101, 3102, 31-1 1. FICA taxes consist of
social security and Medicare taxes, [Id, Section 3121(a) of the Internal Re;fenue Code defines
*wages" for FICA tax inuposes as all remuneration for eml-)loyment, with certain exceptions.
Section 3121(a)(12)(A) excludes from the definition of wages “tips paid in any medivm other

i tha'n cagh”; section 3121(a)(12)(B) excludes “cash tii)s received by an émployee in any calondar
moﬁth in the course of his employment by an employer unless the amount of such cash tips is
$20 ormore,”. 26 U:S.C. § 3i21‘(;1)'(12)(A) and (B) (emphasis added). Thus, where a food
delivery driver receives cash tips in excess of $20 per month, those tips are subject to the
employejl"s portion of Medicare and social security, Id,

12.  Conn, Gen. Stat, § 31-255(a), which deals with ernployer unemployment
compensation contributions, states that “[ejach contributing émployer who is subject to this
chapter shall pay to the administrator contributions, which shall not be deducted or deductible
from wages, af a rate which is established and adjusted in accordance with thfa provisions of
geotion 31-225a, stated as a percontages of the wages paid by said employer with respect to
employment,” Eor purposes of C‘or_m. Gen, Stat, § 31-255(a), “[w}hspgver tips or gratuities a;'e
paid- directly to an employee by a customer of an employer, the amount thereof which is
accounted for by the employee to the employer shall be considered-wages.” Conn, Gen, Stat, §
31-222(2)(E). Thus, where a food delivery giriver recéives cash tips, those tips are considered
- wages subject {o inemployment compensatidn contributions, ’ '
13, DPetitioner is a Connecticut corporationt which operates two (2) Domino’s

franchises within the state of Connecticut at the following locations: 551 Route 12, Groton, CT

06340 and 242 Greenmanville Road, Mystic, CT 06355,
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14, Petitioner’s’Dolmino’s franchises engage in the business of preparing and
delivering pizza and other food items to customers’ homes,

15.  The Petitioner's franchise in Grofon employs approximately 28 delivery drivers
and the Mystic location employs approzgin;ately 12 drivers, for a total of approximately 40
delivery driveré. These cieﬁvery drivers deliver the food items to thé customers® homes, The

food is preparsd by employees, or “insiders,” Insiders generally do not perform driving/delivery

duties for the Petitionet.

16.
orby cash tendered direotly to the driver af the time of delivery, Delivery drivers are instructed

Delivery drivers are tipped by customaers in fwo manners; namely, by credit card
to report their cash tips through an electronic system, When the drivers cash out at the end of the
night, they are required to log into the password protecteci system and confirm the amount of tips
earned during their shifts. Petitioner includes such payment in the smployee’s wages for the -
week. All reported tips are subject to applicable federal and state tax withholdings, Moreover,
the'petitioner i:ays its employer portion of any reguisite payroll taxes based upon all wages,
inoluding tips that are reported. '

17.  Sometimes, delivery drivers perform non-delivery functions for the Petitioner.
 Petilioner is able fo track tho timo that delivery dovers are perfonming delivery functions and
separately track the time the drivers are performing noa-driving duties for Petitioner, such as
 when employees are spending time porforming non»drivjng'duﬁas. Petitioner is easily able to
segrogate the time performed in the diversified capacities as required by‘Scj:ction 31-62-E4 of the
Regulations of the State of Connecticut,

18.  Aittached hereto as Exhibit A is a six month sample of redacted payroll récords

from January 1, 2013 fhrough June 30, 2013, Bach namé and employer assigned einployee
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mnumber has been redacted and each employee has been assigned a number indicated in black

‘ marker so as to maintain the privacy of the employees. The.records reflect the position hald.by
the employee, Specifically with respect to drivers, their time has been seg;rega.ted by “Driver
Inside Wages” denoting time spent by’drivers inside ;the store and “OTR Wages” which deﬁotes
the time spent by drivers “on the ro‘ad.” As can easily be seen bj} tﬁe tips fhat have been reported
to the Petitioner (See redacted payrofl records attached herefo as Bxhibit A), delivery drivers
custornarily and regularly receive gratnities well in excess of ten (10) dollars per week, as
required by the definition of service emi:loyess pursuant to Section 31-62-F2(c) of the
Regulations of the Connecticut State Agencies, Payroll records are attached hereto s Bxhibit A,
An analysis of these records revealed that the average tip per hour earned by Domino’s deliver
drivers while “on the road” is in excess of $10.00 per howr, When added to the current minimum
wage, delivery drivers re'ccive an AVErage houriy wage of approximately $18.25 for their time

spent “on the rond.” This figure is well above the minimum wage.

19,  Nothing in the statute or the regtﬂations'spcciﬁcally exclude delivery drivers from
the 1'educ;:d minimum wage, nalike bartenders which were expressly treated differently within °
the statute and regulations, ‘While the regulations define “serﬁce empl;)yees,” itis only the
Conuecticut Department of Labor’s Guide for Restaurant Eroployers in Connecticnt that
oxpressly states that an employer may only pay a reduced minimum wage to servi'ce en{pchyees ;
the regulations do not state such. Moreover; because the reported tips of the Peﬁtioner cleatly
reflect that a reduced minimum wagé wonld stiil ensure an howly wage well In excess of the
mintmum wage. Further, in light of Petitioner’s obligations to p‘ay the employers porfion of
reqilired wage withholdings a:nd unemployment comp:;nsaﬁon ta;.;es on the tips, ghe exclusion of

delivery drivess from a reduced minimum wage defios fogic. Petitioner is requesting that the
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regulations be interpreted to pemnit employers of delivery drivers to pay a reduced minimum
wage for delivery drivers, as restaurants are permitted to do in the case of waiters and Waitre}ssas.
20,  Inthe event the Deparhneﬁ of Labor concludes that de!iverjf drivers do not fall
within the regulation permitting their employers to take a tip crec}it, Petitioner is hereby
requesting that the regulation be amended or that a new regulation be promulgated to include
delivery drivers within the definition of “service employees,” tbcréby enabling employers of

these employers to pay a reduced minimum wage as a tip oredit given the nature of their dutles

and the amount of tips that are reported.

21, Neighboring states, to name a fow: New York (N.Y. CO'MP, CoDES R, & REGS, tit.
12 §§146-1.3, 146-2.9,146-3.3); New Jersey (N.J. ADMIN. CoDE §§12:36-14.I, 12:56-14.2,
12:56-14.4), Massachusetts (455 Mass. Cope REGS, 2,01, 2.02(2)), New Hampshire (. B, REV.
STAT. ANN, §§ 279:21; N.H. CoPE ADMIN. R. Lab, 802.14) and Pennsylvania (43 PA, CONs.

STAT. ANN, §333.103(d)) permit smployers to fake a tip credit for delivery drivers.

| 22; A regulation, statute or interpretive guidance which treats delivery drivers
differently from waiters and waitresses violates Petitioner’s right to equal protection and
substantive due process under tho state and federal constitution. See Conn, Const, Art. T, §§ 8,
20; 14" and 50 Amend;lzants to the United States Constitution,

23, With respect to a substantive due process, although great constitutional deference s
afforded fo the legislature, the Conaectiout state dne process clause mandates that the legislatire
must limit the exercise ofits police powers to preserving the public peace, health and morals, In
exaxmmng the constitutional aspect of police lcgmlahon is to decide whethar the purpese of the

iegu,]at:on is designed to accomplish that purpose in a fah and reasonable way Pisrce v,

Albanese, 144 Conn, 241, 249 (1956) Bven underﬂns less exactmg test of conshtutlonahty, an
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economic regulation will survive a substantive due process test only if it is both rational and
related to a legitimate state purpose, Campbell v, B;d, bf Bdue., 193 Conn, 93, 105' (1984}, If an
enactment meets this test, it satisfies the constitutional requirements of due process, Schwartz v,
Kelly, 140 Conn, 176, 179 (1953). Moreover, in the instant case, the Legislature has mado no
reference to any exclusion of food.de]ivery drivers and contemplates that certain employees in

{he restaurant occupation regularly receive gratuities. It is the Department of Labor’s

interpretation of the statue which is-in issue.

24. Where a statute,'a regulation or the Agency’s interpretation of the regulation is
challenged on equal protection grounds, the classification must be rationally related to some
legitimate government purpose in order to withstand such constitutional chaﬂengé, whethey
under the state or federal constitutions, Batte-Holmgren v. Commissioner of Public Health, 281
Conn. 277, 295 (2007). In determining whe}her the challenged classification is rationally related

to a legititnate public interest, where there is no plausible policy for the classification, raional

basis review is not satisfied. Harris v. Commissioner.of Correction, 271 Conn. 808, §34 (2004).

25.. TInthe case of Bac Restaurant Group v, State Dep’t of Labor, 2001 Conn,

Super, LEXIS 2440 éSup. Ct, JD of New Britain, Aug. | 14,2001) (attachéd hereto as Bxhibit B),
Judge Cohn addressed the constitutionality of the tip &cdit as it distingnished bétween the
bartendors and the wait staff undér the equai protaction clause, In that case, the Depariment’s
declaratory ruling gave the following reasons for the distinction hetween the wait staff and
Barten_de.rs: “It must be noted that the actual duties incidental to each typé of service vary
considérab]y. In contrast to “service’ employees, bartenders engaging in ‘ﬁon’se}ﬁca’ duties are
: respénsible for the setup, main;enanée and upkeep of the; bar, the stocking of the b;r with'

- adequate supplies of aleoholic and non-alcoholic beverages, and the preparation of beverages ta
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“adequate supplies of aleoholic and non-alcoholic beverages, and the preﬁaration of beverages to
be served to patrons. These duties materially differ from the duties performed by their ‘service’
employes counterpatis, and justify the distinction created by the regulat_ions at jssue In this
declaratory ruling.” 1d. at * 19-20. Moreover, Back Bay went on o say, “On the ;Q,peciﬁc issue
of'the battender who also serves meals, tﬁe Department stated in the declaratory ruling, “There is
also a noteworthy distinction in —terms of gratuity compensation for bartenders and waitstatt who
ars engaged in the same ‘service’ duties to };la,trons seated at ‘tables or booths.” Genevally,
gratuities from these patrons are provided directly to waisiaff rather than to the individual
bartenders who prepare the beverages, As aresult, barfenders do nof receive an amount of
gratuities which {s comparable to thejr ‘service’ employee counterparts for the same type of
‘service’ employee duty. The decreased bpporfunjty for gratuities from patrons seated at ‘tables
or booths’ provides additional justification for the regulatory prohibition on payment of less than
minimun wage to bartenders.” Id, at * 19-21. '

26. In the Back Bay case, there was clear legislative history indicating an intent to -
distinguish between waitstaffand bartenders. Id. * 8-16. In the instant matter, there is no such
indication. Moreaver, there is no rational basis for the Department to exclude delivery drivers
frorn the deﬁniﬁqn of sewi?:e 6mployees. Certainly, deli;{ery drivers, just like waitsteff, are
delivering food fo pa&onsL Dalfvegf drivers sﬁﬁply deliver the food to patrons at thellr homes
instead of delivering them to tables within the restaurant, Unlike bartenders, tips are provided
directly to the delivery drivers for the se;'vioe work that they performa. The Petitioner is able to .
clearly distinguish on the road time versus non-delivery time and take a tip eredit for only the
time t;aveling and delivén'ﬁg. I;'{oreover, becavse the delivery driver must be reimbursed for

travel expenses, in accordance with Section 31-62-B10 of the Regulations of the Connecticut

10
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State Agencies, the fact that travel is involved is of no distinction in this context. The nature of
the type of service thaf is being performed is simﬂ.ar in nature, Moreover, the delivery drivers
are regularly and customarily receiving approximately $10.00 per hour in tips, weil in excess of
the $10/month that the stafue co;ltemplates. Finally, restavrant employers, like Petitioner, is
required to factor tips as wages in their nnemployment contributions as well as fecieral FICA
contributions. Because there is no rational basis for any such distinction, any such distinetion

would not survive constitutional serutiny, whether under the equal protection or substantive due |

process clauses, Seg Fair Cadillac-Oldsmobile Isuzo Partership v. Baitey, 229 Conn, 312
(1994)(statute prohibiting a party engaged in the business of selling motor vehicles from selling

them on Sunday violated substantive due process clause of Connecticut constitution, concluding

that even though the legislature acted acbitrarily or irrationally).

27 Yor the foregoing reasons, the Petiioner vespectfolly requests that the Ageney
declare that Petitioner’s delivery drivers fall within the defivition of service employee and permit

the Petitioner to pay the same reduced minimum wages which are paid to wait staff who

regulatty and customarily receive gratuities or amend or promulgate a now regulation permitting

Petitioner to do so.

PBTITION?

:) / /A
Michasl X Rose
Robin B. Kallor
Rose Kallor, L1P
750 Maln Strest, Suite 606.
Hartford, CT 06103
(860) 748-4660
(860) 241-1547
Jutis No; 426943
Attorneys for Petitioner
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CERTIFICATION

This is to certify that a copy of the foregoing has been sent to the following, via the

United States Postal Service, First Class Mail, postage prepaid, this 16™ day of October, 2013 to
the following individuals who may be affected by this decision, namely cuerent delivery drivers

employed by the Pelitioner.

James Kulp -
101 Michagin Road
Groton, CT 06340

Carlos Amaral
20 C Apache Drive
Westerly, RT 02891

Mathew Rode
8 Robinhood Drive
Gales Ferry, CT 06335

Christopher Kulp
101 Michigan Drive
Groton, CT 06340

William Sharpe

14 Bristol Street

Apt. 8

New London, CT 06320

William Day

11 High Street
Apt, 10

Groton, CT 06340

Seth Roberts
1 Minor Streef
Pawcatuck, CT 06379

Cornelivis Domnel
29 Allyan Street

Mystle, CT 06355
. Nina Finocchiaro

109 Lamphere Road
Mystic, CT 06355
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Justin Dent
© 350 Chesterfeild Road
Oakdale, CT 06370

Alan Anderson
42 Blueberry Hill Road
Groton, CT 06340

Shaun Henry
25 Quaker Town
Mystic, CT 06355

Caleb Lincoln .
19 High Street
Chester, CT 06412

David Smith - |
26 Harrds Fuller Road
Preston, CT 06365

Jason Calmes
14 Crabapple Lane
Groton, CT 06340

Katherine Calmes
14 Crabapple Lane
- Groton, CT 06340

Keith Fenton
30 Greenwood Street
Groton, CT 06340

Jason Fife
17 Ann Strest
" Norwich, CT 06360

Brian Fox’
. P.O.Box 613
Gales Ferry, CT 06335

Crystal Garcia
45 South Road

Apt. 11A
Groton, CT 06340
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Gage Hathaway
63 Maguolia Drive
Groton, CT 06340

Jeffrey Hughes
202 Deerfield Ridge Road
Miystio, CT 06355

Elias Kaunders

45 South Road
Apt. 11A

Groton, CT 06340

Darcie Laflamme
48 Hornbeam Road
Groton, CT 06340

Bruce Lichtenwalter
111 Ledgewood Road
Apt, #102

Groton, CT 06340

Viadimir Martinez
62 Case
Norwich, CT 06360

| Thomas McAvoy
14 Seabury Avenue
Ledyard, CT 06339

Benjamin McMullin
32 Buningiree Drive
Grofon, CT 06340 -

* Therése Mpyanga
P.O. Box 5537
Groton, CT 06340

Kemy Munroe

31 Florida
Groton, CT 06340
Jamie Nelson

48 Raintree Circle
Groton, CT 06340
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‘Karrielyn Owsiany
365 Burningtree Drive
Groton, CT 06340

Scott Pannell
8 Maple Avenue
Mystic, CT 06355

Thomas Ruggteri
91 Buddington Road
Groton, CT 06340

Bthan Sasportas
Mohegan Park Road
Lot 12 .
Norwich, CT 06360

Jessica Statkoy
58 Warner Street
Groton, CT 06340

Grep Sykes
67 Oldo Avenue
Groton, CT 06340

Courtney Vancuren
5 Greenpoint Strest .
Ledyard, CT 06339

Alan Wallis
90 Axrowwood Drive
Groton, CT 06340

Norma Walters
968 Long Cove Road
Gales Fetry, CT 06335

Tim Welsh
45 Cindy Lane _
Mystie, CT 06355 / ‘

ROBIN B/ KATLOR
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STATE OF CONNECTICUT

DEPARTMENT OF LABOR

In the Matter of:
AMARAL BROTHERS PIZZA, LLC
PETITIONER
' APRIL 11,2014
VS.

STATE OF CONNECTICUT, DEPARTMENT OF LABOR

DECLARATORY RULING -

APPBARANCES:
FOR THRE PETITIONER, AMARAL BROTHERS PIZZA, LLC:

Michael J. Rose, Bsq.
Robin B. Kallor, Bsq.
Rose Katlor, LLP

750 Main Street, Suite 606
Hartford, CT 06103
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BACKGROUND

L THE PETITION:

On October 18, 2013, Amaral Brothers Pizza, LLC, ("Petitioner™) filed a petition for a declaratory
ruling with the L.abor Commissioner pursuaut to Conn, Gen, Stat. §§ 4-174 and 4-176, and § 31-1-11
et seq. of the Regulations of Connecticut State Agencies. (See Bxhibit A, attached.) The petition
seeks a declaratory ruling regarding the validity' and applicability of §§ 31-62-B1, 31-62-E2 and 31-
62-B3 o the circumstances of pizﬁa de.lively drivets so as to classify such duivers as “service
smployees” within the meaning of Conn, State Agencies Regs. § 31-62—B2(c)7 employed in the
“restaurant industry” per Coun. Gen. Stat. § 31-60(b). If such drivers were to be so classified,
Petitioner would be able to be compensate the drivers at a reduced minimum wage for the hours in
which they were engaged in delivery duties on the basis that Petitioner would qu aIify for a “tip credit”
toward the minimum wage for the amount of gratuities customavily paid to such drivers in the course

of their duties in accordance with § 31-60(b).

I NOTICE:

On December 16, 2013, the Labor Cormmissioner published notice of her intent to issue a declaratory

ruling to the petitioner and to alt inferested persons of record pursuant to Conn, State Agencies Regs.

§ 31-1-16(a).

1 Althongh on page one of its petition, the Petitioner clearly “secks a deslaratory ruling regarding the validly and
applicabifity of the [CTDOL's] Regulations.. » {emphasis supplied), it does not appear that Petitioner is challenging the
validity of the regulations as mnch as the CTDOL’s inferprefation of such regulations which bars the Petitioner from
considering geatwities as part of the minimum wage for pizea delivery drivers,

2
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IH. TACTS:
Based on the petition, the following facts are set forth:
1. The “minimum fair wage” in Connecticut is defined by Section 31-
58(i) “...effective January 1, 2014, [as a wage] not less than eight
dollars and seventy cents per hour, and effective January 1, 2015, not”’
less than nine dollars per hour or one-half of one per cent rounded to
the nearest whole cent more than the highest federal minimum wage,
whichever is greater.. 2
2. Section 31-60(b) of the Connecticut General Statutes requires the
Depariment of Labor to adopt regulations recognizing certain
gratoities as part of the minimutn wage. Specifically, tlis section of

the statute provides in relevant part:

The Labor Commissioner shall adopt such
regulations. .. as may be appropriate to cairy out the
purposes of this part.  Such regulations... shall
recognize, as parf of the minimum fair wage, gratuitics
in an amount {1} equal to twenty-nine and three-tenths
per cent, and effective Jamary 1, 2009, equal to thitty-
one per cent of the minimurm fair wage per hour, and
effective January 1, 2014, equal to thirty-fowr and six-
{enths per cent of the minimum fai wage per howr,
and effective January 1, 2015, equal to thitty-six and

# On March 27, 2014, Governor Malloy signed P.A, 14-1 making the following language effectiveJoly 1,
2014; '

...effective January 1, 2014, not less than eight dotlars and seventy cenfs per hour, and
effective January 1, 2015, not less than nine dollars and fifteen gents per honr, and
effective Tamary 1, 2016, not less than nine dolars and sixty-cenis per honr; and’
cffective Jauary 1, 2017, not less than ton dollars and fen cents per hour or one-halfof
one per cent rounded fo the nearest whole cent more than the highest federal minimum

wage, whichever is greater, ..
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eight-tenths per cent of the minimum fair wage per
hour for persons, other than bartenders, who are
employed in the hotel and restaurant industry... who
customarily and regularly receive gratuities, .,
Pursuant to Conn, Gen. Stat, § 31-60, the Connecticut Department of
Labor promulgated Regulations § 31-62-Bl e seq. entitled Minimum
.Ff!ii‘ Wage Rates for Persons Employed in the Restaurant and Hotel
Restaurant Occupaiions.
Subsection (a) of Section 31-62-B2 provides that the term “restaurant
occupation” includes * émployees of ... pizzerias...”
Section 31-62-B2(b) defines “restaurant employee” as “any person
who is employed or permitted to work in any restaurant occupation ,
establishiment or entorprise.”
Subsections (c) and (d) of Section 31-62-B2 distinguish a “service”
employee from a “non-setvice” employee. A “service” employee is
defined as “any cmployee whose duties relate solely to the serving of
food and/or beverages fo patrons seated at tables or booths, and o the
performance of duties incidental to such service, and who cuétomﬂy
receives gratuitfes...” 31-62-B2(c). A “nop-service” employee is
defined. as “an employee other than a service employee, as herein
defined. A now-service employee includes, but is not limited to,

countergirls, counterwaiiresses, countermen, counterwaiters and those

employees serving food or beverages to patrons at tables o1 booths.
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and who do not customarily receive gratuities as defined above.” 31-
62-B2(d).

8. Pursuant to conditions set forth in Conn. State Agenc.ies Regs, §31-
62-E-3, an employer may recoguize as part of the minimuin wage,
gratuities recelved by an employee up to thivty-four and six-tenths per
cent (34.6%) of the minimum fair wage effective January 1, 2014.

7. Pursuant to Conn, State Agencies Regs, § 3 1-62—134, “...the
allowance for gratuities as permitted as part of the minirmum fair wage
m;ty be applied to the hours worked in the service category.” Thé
regulation affords no recognition or credit toward the minirum fajr
wage with respect to gratuities received by a non-service employse.

8. ~ In a Guide for Resiaurant Employers in Connecticut, formerly
published by the Coﬁuecticut Labor Department,” the typical duties of
a “service” employee were delineated as follows:

{a}  Taking food and beverage orders from patrons.

(b)  Bringing the orders to the table or booth,

(¢)  Cleaning up the immediate area of service,

{d)  Filling the condiment containers at the tables or booths.
(e)  Vacuuming their own immediate service arca,

~(f)  Replacing the table setting at their own service area,

* The Wage and Workplace Standards Division ccased publication of he Guide in 2006. It was acknowledged fat the
Gide did *not {ake the place of actual Conrection] General Statutes and regulations and/or conrt decisions™ See 4 Guide
Jor Resfawrani Employers in Connecticitt at 1, 1 6. .
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8.

10,

1.

The Guide for Restaurant Employers in Connecticnt also described
the typical duties of a “non-service” employee as follows:

(a)  Cleaning the rest rooms.

()  Prepaving food.

(¢c)  Washing dishes.

(d)  Host or hostess work.

(e)  General set-up work before the restaurant opens.

(0.  Kitchen clean-up.

(g)  Generai cleaning work.

{hy  Waiting on tékeeut customners.
Petitioner is a Connecticut corporation which operates two (2)
Domino’s pizza franchises in Connecticut located at 551 Route 12,
Groton, CT 06340, and 242 Greenmanville Road, Mystic, CT 06355.
Each franchise consists of a vestaurant that engages in the business of
cooking and preparing pizza and other food items for delivery to the
homes of customers.
The Petitioner employs approximately forty (40) employees who
work in the capacity of a delivery drive;: The duties of a delivery
driver consist of delivery and non-delivery functions. While engaged
in delivery functions, such cmployeés deliver food items fo customers’
homes in véhicles owned and maintained by the employees. The

Petitioner reimburses each delivery driver for travel expenses in
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accordance with Conn, State Agencies Regs. § 31-62-B10.*

12, 'While not engaged in delivery functions, such employees perform
tasks of a non-service nature inside the Petitioner’s facility that are nbt
specified in the petition but are unrelated to driving or the delivery of
food itens ‘to customers’ homes.

13,  The Petitioner is able to segregate the time that delivery. dvivers
engage in delivery functions ("OTR” — “on the road”) from fhe time
that such employees engage in non-delivery functions (“Driver Inside
Wages” — “DIW"). While engaged in OTR functions, delivery drivers
may receive tips in thf; form of cash or credit card payments. The
Petitioner directs such drivers to report all tips earned in the coutse of

their shift on an electronic system maintained by the employer for this

purpose.

V. ISSUE:
WHETHER CONN, STATE AGBNCIES REGS. §§ 31-62-Bi, 31-62-E2, 31-62-

B3 AND 31-62-E4' AS INTERPREBTED BY THE CTDOL SHOULD EB

% Seelion 31-62-B10 of the Conneetiont State Ageneies Regnlations provides:

Any employee who isrequired or permitfed fo travel from onc establishment to another after the
begimtisg or before the elosa of the work day, shall be compensated for fravel time at the same
ate as for working time, and shalf be refmbursed for the cost of transportation,

{Brphasls addett.)

3 Althongh the petition does not specificaly reference the invalidity or inapplicability of § 31-62-B4, the CTDOL
incorporates this regniation info its analysis.
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DECLARED INVALID TO THE BXTENT THAT THEY DO NOT APPLY TO
PIZZA DBLIVERY DRIVERS BMPLOYED BY THE PBTITIONER WHO
DBLIVER FOOD ITEMS TO THE HOMES OR PETITIONER'S CUSTOMERS,
THERBBY DENYING PETITONER THE MINIMUM WAGRB TIP CREDIT
AFFORDED BY CONN. GEN. STATUTE § 31-60(b) FOR PERSONS

BMPLOYED IN THE HOTEL AND RESTAURANT INDUSTRY?

Y, DISCUSSION:

Subsection (b} of section 31-60 of the Connccticut General Statutes, as amended by Public

Act No. 13-117, provides in relevant part;

The Labor Commissioner shall adopt such
regulations... as may be appropriate to cairy out the
purposes of this part.  Sueh regulations... shall
recognize, as part of the minimum fair wage,
gratuities in an amouni {1) equal to twenty-nine and
three-tenths per cent, and effective Jannary 1, 2009,
equal to thirty-one per cent of the minimum fair wage
per howr, and effective January 1, 2014, equal to '
thirty-four and six-tenths per cent of the minimum
Jair wage per howr, and effective January 1, 2013,
equal fo thirty-six and eight-tenths per cent of the
mintmum fair wage per hour for persouns, other than
bartenders, who arve employed in the hotel and
restaurant industry... who customarily and regularly
receive gratuilies. ..

(Bmphasis supplied.)

Pursuant to this statutory provision, the Connecticut Department of Labor promulgated Conn, State
Agencies Regs. § 31-62-B2, which provides in relevant part:

8
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(c} "Service employee” means any employee whose duties rciaté solely to the serving
of food and/or beverages to patrons seated at tables or booths, and to the
pcrfolmancé of duties incidental to such service, and who customarily receives
gratuities, For the pwrpose of this order, a person shall not be considered to
customatily receive gratuifies unless a minirmum often dollars per week in gratuities is
1'éceived in the case of full-time employees, or two dollars per day in the case of patt-
time employees, as evidenced by signed statements of the employee, stating
utiequivocaliy that such worker did receive gratuities as herein required, which must

be maintained as part of the records of the employer.

(d) "Non-service employee" means an employee other than a service employee, as
herein defined. A non-service employee includes, but is not limited to, countergirls,
counterwaitresses, countermen, counterwaiters and those employees serving food or

beverage to patrons at tables or booths and who do not customarily receive gratuities

as defined above.

' Ttis the Petitioner’s contention that the Labor Commissioner’s interpretation of Conn, State Agencies
Regs. § 31-62-B2(c) and (d) so as to exclude pizza delivety drivers from the definition of “service”
employees within the meaning of Conn, State Agcncics Regs. § 31-62-B2(c) is invalid and arbitrary,

and confravenes the purpose of the enabling statute, Conn. Gen. Stat. § 31-60(b). Specifically, the
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Petitioner claims that there is no vational basis® for the CTDOL to exclude pizza delivery drivers from
the definition of service employses because the nature of the type of OTR delivery services being
performed by such drivers is simifar in nature to that of service employees otherwise emplayed in a
restaurant occupation, i.e., waitstaff, except for the fact that such deliveries do not entail serving food
items to patrons seated at {ables or booths within the confines of a restaurant. See Petilion for
Declaratory Ruling, October 16, 2013, at 10-11. As a consequence of the CTDOL’s interpyretation
excluding defivery drivers ﬁ'om the definition of “gervice employee” within the meaning of Conn.
State Agencies Regs. § 31-62-B2(c), ths Petitioner claims it is not permitted to avail itself of the
thirty four and six tenths per cent (34.6%;) tip credit for the purposes of satisfying the minimum‘wage
paid to said delivery drivers while they ave performing OTR functions. Por the reasons which follow,
the CTDOL concludes that thers is no merit to the Petitioner’s contentions, and that it has presented
insufficient evidence for the CTDOL. to declare the regulations at issue invalid on the basis that the
CTDOL interprets said regulations to be inapplicable to pizza delivery drivers employed by the

Petitioner because they do not meet the definition of “service employees” within the meaning of such

rogulations.

Af the outset, it is noteworthy that the particular regulations af issue in this petition have been the
subject of previous legal challenges without success. See Buck Bay Restatirant Group, Ine, v. State
of Connecticut Deparfment of Labor, 2001 WL 1042594 (8/14/01); State of ‘Co:mectfcm,

Department of Labor v. America’s Cup, ef al,, 1994 WL 162415, (4/15/94); and Rising Sun

¥ 1'g the extent that Pelitioner raises equal profection and ofiier constitntional arguments, (see Petition for Declaratory Ruling,
Oclober 16, 2013, at 8 - 10}, the CTDOL expressly declines (o rile on these fssnes. As a general role, administrative
agencies do ot have the yower to decide the constituionality of siatutes, 73 QLS. Pub. Admin, Law niid Prog Section 65,
Oniy fite conris have aufhority 1o take action which runs connter {o the expressed will oftie legislative body, Public Utifirles

10
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Enterprises, Ine. v, Frank Santuguita, Commissioner, Superior Coutt, Judicial District of Hartford,
Docket No. 132588 (April 6, 1979, Graham, J.). With respect to the agency's authority to issue the

regulations, the court has rufed:

Section 31-60(b), both as originally drafted in 1951 and in its present form, authorizes
the Labor Commissioner to issue regulations recognizing gratuitics in the hotel and
restaurant industry. It was within this broad delegation of power for the cormissioner
to issue the regulations defining service and non-service employees.

Buack Bay Restaurant Group, Ine, v. Stute of Conneclicut Depariinent of Lalor, supra at 4.

In assessing the merits of the instant petition, the CTDOL is mindful that “[{]he minimum wage faw..,
should receive a liberal construction as regards beneficiaries so that it may accomplish its purpose.
State of Connecticut, Departmient of Labor v, America’s Cup, ef al., supin, quoting Shell Ol Co.
v. Ricctutl, 147 Conn. 277, 283 (1960), The primary purpose of the minimum wage law is “to
requive the payment of fair and just wages [and like] our workmen's compensation and
unemployment compensation laws, the minimum wage law should receive a liberal construction in
order that it may accomplish its purpose.” Muffler Shop of East Hartford, luc. v, Depuriment of
Labor, No, CV 90 332678, 1990 WL 269179 (Conn. Super. July 29, 1990} at 3, quoling West v,

Egan, 142 Conn. 437, 442 (1955).

The legislative history of the minimum wage statufes is consistent with the purpose of the statutes,
which is to protect the sanctity of the wages earned by an employee pursuant to the employment
agreement. As then Senator Nancy Johnson cornmented, in her support of an amendment to General

Statutes §31-72 providing employees with a private cause of action if an employer fails to pay their

Comuisston v, Unifed States, 355 U.8. 534, 539 (1958); Caldor Inc, v. Thornton, 191 Conn, 336 {1583),

11
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accrued wages: "The payment of earned wages is a {basic] right that should be assured by clear,
sirong state statutes... A person must be able to count ou his or her paycheck-- that [it] will be
forthcoming ..." Conn. Joint Standing Committee Hearings, Labor and Industrial Relations, 1978
Sess., pp. 154-55. This remedial purpose is no less applicable to the “rules and regulations adopted
by an administrative agency vuder ils delegated authority to implement those laws.” Rislng Sun

Enterprises, Inc, v, Frank Santagulte, Contmissioner, supra.

A Petitioner secking to deciat‘e a regulation by an administrative agency or ils application invalid,
faces a heavy burden. Rising Sun Enterprises, Ine, sypra. The burden of proof rests on the
Petitioner to establish that its employees come within an exemption and “it is essential that
exemptions or exclusions be strictly and nén‘owly construed.”  Muffler Shop of East Hartford,

Tnc., supra at 3, quoting Shell Oil Company v. Riceiutl, 147 Conn. 277, 283 (1960),

Upon reviewing the instant petition in its entirety, the CTDOL understands Petitioner to be afguing
that its delivery drivers ave “service” employees within the meaning of the regulations at all times in
which they are performing OTR duties. In order to addvess this contention, the CTDOL concurs with
Petitioner that the crucial inquiry in determining whether the Petitioner is entitled to pay less than the
full minimuim wags to pizza delivery drivers must focus on the actual OTR duties performed by such
drivers.” In its petition, the Petitioner contends that in regard to the OTR duties performed while
traveling and delivering, “the nature of the type of sevvice that is being performed [by such duivers] is

similar in nature [to that performed by “service” employees like waitstalf]. See Petition at 10-11, §

? The Petitioner does not digpute paying the fill minimum wage 1o drivers while employed inside the emsployer’s premises
performing “DIW” fimctions. The Pefitioner has the ability to segregate time spent by delivery drivers between “OTR” and
“DIW” fanctions, and is willing {o make separate payments and keep separate records depending on thenature of the duties

12
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26. The CTDOL disagiees for the reasons which follow.

In the first instance, all of the OTR duties performed by delivery drivers do not meet the definition of
“service employee” as stated in § 31-62-B2(c). While the drivers ate clearly not delivering food to
“patrons seated at tables or booths,”® the CTDOL finds that the regulation is inapplicable primarily
because the majority of the specific duties performed by the drivers do not refate “sofely to the

serving of food. .. and to the performance of duties incidental to such service...” within the meaning

of the regulation. (Bmphasis supplied.)

On the basis of the evidence presented, the CTDOL determines that only the solitary act of
transferring possession of food items froma driver’s vehicle to a customer at the doorway of a home
is analogous to the plain language meaning of the term “serving of food” that is contemplated by §31-
62-H2(c). Outside of this narrow window, all other duties performed prior to and immediately after .
that solitary act cannot be properly characterized as “service” duties because they do not “relate
solely to the serving of food and/or beverages.” Although Petitioner does not describe in detail the
extent of OTR #ctivities, it nonetheless makes the generalized argument that all OTR duties ave of s
“service” nature. See Petition for Declaratoty Ruling, October 16, 2013, at 6-7, §17 and 18. Inthe
absence of specific evidence to corroborate this contention, the CTDOL must reject this underlying
premise. The CTDOL finds that delivery drivers perform several duties of a “non-service” nature
before and after the solitary act of delivering the food item to the customer. Specifically, in the

process of transporting food iterns from the Petitioner’s premises to the customer’s homes in the

perforned by the drivers.
® The CTDOL conclndes that the mere location o which such food items are delivered has Jess meaningfil legal sigriticance
fo this analysis fan de npinre of the “service” being provided by such employees.
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employee's personal vehicle, it is incumbent on the driver to: (1) possess a valid motor vehicle
operator’s licelise; (2) ensuve the maintenance and operational readiness of the personal vehicle; (3)
be attentive to motor vehicle laws, road and weather conditions; (4) obtain accurate directions to the
destination; and (5) be able to communicate with the employer remotely — all of which bears no
reasonable relationship fo the serving of food, On their face, these duties differ materially from the
nature of the “service” performed by traditional waitstaff serving food to patrons within the confines
of a restaurant. Accordingly, with the exception of the solitary act of transferring possession of the
food item to the custorner, the CTDOL cannot conclude that any of the other OTR duties performed

by the drivers in the conrse of delivery constitutes a duty solely relating to the serving of food within

the meaning of §§ 31-62-B2(c).

In additicm, the duties incidental to the OTR activities vary substantially from those of a traditional
“service” employee. In contrast to waitstaff who establish a rapport with the restaurant customer by
taking the initial order, providing status updates of the order, checking periodically on customer
satisfaction, and cleaning up the immediate avea, the delivery diiver engages in no such interaction
incidental to “service” to the customer beyond the exchange of payment at the time of making the
éelively, ‘Because the interaction between the driver and the customer is minimal in duration and
* quality, it is concluded that the OTR functions possess none of the characteristics customarily

associated with the complement of services provided by waitstaff in a vestaurant.

Finally, there is also a noteworthy distinction in terms of the opportunities available fo delivery drivers
on which to earn gratuities, Unlike their service employee counterparts in restaurants, who are able

to earn gratuities by servicing multiple tables simultaneously, delivery drivers have a decreased
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opportunity to receive gratuities due to the fact that deliveries are by their nature made in
consecufive order. While waitstaff may potentially earn gratuity income from multiple customers in
the course of a given hour, a defivery driver derives gratuitics solely from a single customen at a time
due to the “piece meal” maoner in which orders are received and delivered. Moreover, delivery
drivers do not have a continuous stream of customers upan which to rely for income. In contrast to
waitstaff, who can perform their duties on a continuous- basis even when not at full capacity, the
deiivcry driver is able to make only the allotted amount of deliveries before having to return to the
reﬁaurant for additional assignments. During the time spent returning to the restaurant, there is no
potential for gratuity income to be earned by the detivery driver. Under }hcse cireumstances, the
decreased oppottunity for gratuities for delivery dvivers provides additional justification for the

regulatory prohibition on the payment of less than the minimum wage to such diivers,

Accordingly, based on the review of Conn. Gen. Stat. § 3 1;60 (b), Conn. State Agencies Regs. § 31-
62-B1 et seq., case law and the instant petition, it is tbc conclusion of the CTDOL that theregulations
at jssue in this ruling are not invalid as interpreted by the CTDOL as they apply to pizza delivery
drivers because the Petitioner has not met its high burden of proving: 1) that all of the OTR dutics
perférmed by or incidental to the performance of delivery drfvers relate solély to the serving of food
as required by the regulatory definition of “service employee;™ and 2) that there is no rational basis

for the regulatory distinction between “service” employees and pizza delivery drivers.
gulatory np p
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VI. DECLARATORY RULING:

Pursuant to Section 4-176 of the Connecticut General Statutes and on the basis of the record
established in proceedings conducted pursuant to Conn. State Agencies §§ 31-1-11 to 31-1-16,

inclusive, I hereby fssue the following declaratory ruling:.

(1)  Sections 31-62-Bl ef seq. of the Connecticut State Agencies
Regulations are not ifwalid as applied by the CTDOL to pizza delivery
drivers employed by the Petitioner because said drivers do not |
constitute “service” employees within the meaning (;f the regulations
at all times when performing OTR duties, and there exists a rational

basis for the distinction under the factusl circumstances as stated in

this petition.

(2)  Inlight of the foregoing, the CTDOL expressly declines to amend or

promulgate new regulations in place of Conn, State Agencies Regs,

§31-62-1 et seq.

Dated this 1{th day of April, 2014

Sharon M. Palmer
Labor Commissioner
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Chapter 558 - Wages Page 1 of 2

Sec. 31-60. Payment of less than minimum or overtime wage, Regulations. (a) Any employer who
pays or agtees to pay to an employee less than the minimwin fair wage or oyertime wage shall be
deemed in violation of the provisions of this part.

(b) The Labor Commissioner shall adopt such regulations, in accordance with the provisions of
chapter 54, as may be appropriate to catry out the purposes of this part, Such regulations may include,
but are not limited to, regulations defining and governing an executive, administrative or professional
employee and outside salesperson; learners and apprentices, their number, proportion and length of
service; and piece rates in relation to time rates; and shall recognize, as part of the minimum fair
wage, gratuities in an amount (1) equal to twenty-nine and three-tenths per cent, and effective January
1, 2009, equal to thirty-one per cent of the minimum fair wage per hour, and effective January 1,
2014, equal to thirty-four and six-tenths per cent of the minimurm fair wage per hour, and effective
January 1, 2015, equal to thitty-six and eight-tenths per cent of the minimum fair wage per hour for

. persons, other than bartenders, who are employed in the hotel and restaurant industry, including a
hotel restaurant, who customarily and regularly receive gratuities, (2) equal to eight and two-tenths
per cent, and effective January 1, 2009, equal to eleven per cent of the minimum fair wage per hour,
and effective January 1, 2014, equal to fifteen and six-tenths per cent of the minimum fair wage per
hour, and effective Januaty 1, 2015, equal to eighteen and one-half per cent of the minimum fair wage
per hom for persons employed as bal tenders who customarily and regularly receive gratuities, and (3)
nof to exceed thirty-five cents per hour in any other industry, and shall also recognize deductions and
allowances for the value of board, in the amount of eighty-five cents for a full meal and forty-five
cents for a light meal, lodging, apparel or other items or services supplied by the employer; and other
special conditions or circumstances which may be usval in & particular employer-employee
relationship. The comnissioner may provide, in such regulations, modifications of the minimum fair
wage herein established for learners and apprentices; persons under the age of eighteen years; and for
such special cases ot classes of cases as the commissioner finds appropriate to prevent curtailment of
employment opportunities, avoid undue hardship and safeguard the minimum fair wage herein
established. Regulations in effect on July 1, 1973, providing for a board deduction and allowance in
an amount differing from that provided in thts section shall be construed to be amended conslstent
with this section.

(¢) Regulations adopted by the commissioner pursuant to subsection (b of this section which define
executive, administrative and professional employees shall be updated not tater than October I, 2000,
and every four years thereafter, to specify that such persons shall be compensated on a salary basis at
a rate determined by the Labor Commissioner,

(1951, 8. 2034d; 1957, P.A. 435, S, 5; 1959, P,A. 683, S, 3; 1961, P.A. 519, 8. 3; 1967, P.A. 492, S,

2; 1971, P.A. 616, 8. 2; P.A. 73-561, 8. 1, 2; 73-616, 8. 29, 64, 67; P.A. 80-64, 8. 1, 7; P.A, 99-199;

P.A.00-144,8.2; P.A, 01-42, 5.2, 3; PA 02-33,5.2; P.A, 03—278 S. 81 PA 0468 S. I; P.A. 08-
113,8.1; P.A. 1311782 1314{}8 id; P.A, 144285)

History: 1959 act extended regulatory authority to cover executive, administrative and professional
employees, deleted bonuses and special pay from matters subject to regulation and established
gratuity rates of $0.35 for restaurant employees and $0.30 for ofhers; 1961 act increased gratuity rates
atd added “based on the actual cost of food and labor”; 1967 act ralsed maximum gratuities in
Subsec. (b) from $0.40 per hour to $0.47 until July 1, 1968, and $0.50 thereafter for persons
employed in hotel and restavrant industry; 1971 act increased gratuities limit to $0.60 per hour; P.A.
73-561 authorized deduction for board “in the amount of eighty-five ¢ents for a full meal and forty-
five cents for a full meal” rather than for “reasonable value of board, based on the actual cost of food
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Chapter 558 - Wages Page 2 of 2

and fabor” in Subsec, (b); P.A. 73-616 amended Subsec. (b) to add provision allowing amendment of
regulations without convening a wage board and amended Subsec. (c) to delete provision specifying
that regulations take effect upon publication in the Connecticut Law Journal; P.A, 80-64 made
recognition of gratuities as part of minimum wage mandatory rather than optional, substituting “shall”
for “may”, and changed gratuity limit from $0.60 per hour to 23% of the minimum fair wage; P.A.
99-199 amended Subsec. (b) to delete provisions requiting commissioner to consuit with wage board
_ prior to adopting regulations, to require commissioner to adopt regulations in accordance with the

Uniforin Administrative Procedure Act and to make gender neutral changes and amended Subsec, {c)
to delete provisions specifying procedure for adoption of regulations and to require that regulations
defining execulive, administrative and professional employees be updated by the commissioner by
October 1, 2000, and every four years thereafter; P.A. 00-144 amended Subsec, (b) by making a
technical change and adding provisions requiring regulations re the minitmum wage for certain hotel
and restaurant employees from January 1, 2001, to December 31, 2002; P.A, 01-42 amended Subsec,
(b) by making a technical change, deleting existing provisions requiring regulations re the minimum
wage for certain hotel and restaurant employees from January 1, 2001, to December 31, 2002, and
adding provision re minimum wage regulation requirements for such employees for the periods from
January 1, 2001, to December 31, 2001, and January 1, 2002, to December 31, 2002, effective May
31,2001; P.A, 02-33 amended Subsee. (b) by deleting regulations requirement in effect from January
1, 2001, to December 31, 2001, re calculations of the minimum wage for certain hotel and restaurant
employees and bartenders, by extending the expiration date of regulations requirement for certain
hotel and restaurant employees and bartenders from December 31, 2002, to December 31, 2004, by
adding provision re regulations’ applicability to hotel and restaurant employees “who customarily and
regularly receive gratuities” and by making technical changes, effective July 1, 2002; P.A, 03-278
‘made technical changes in Subsec. (b}, effective July 9, 2003; P.A. 04-68 amended Subsec. (b) to
petmanently increase amount of gratuities recognized as part of minimum fair wage per hour {or “tip
credit”) from 23% to 29% for hotel and restaurant workers, excluding bartendets, to establish
permanent tip credit of 8.2% for bartenders who customatily and regularly receive gratuitics, and to
delets identical temporary provisions for both categories of workers which were scheduled to sunset
on December 31, 2004, effective January 1, 2005; P.A. 08-113 amended Subsec. (b) to increase
amount of gratuities recognized as part of minimum fair wage per hour, effective January 1, 2009,
fram 29.3% to 31% for hotel and restaurant workers, excluding bartenders, and from 8.2% to 11% for
bartenders who customarily and regulatly receive gratuities; P.A. 13-117 amended Subsee, (b) to
increase amount of gratuities recognized as part of the minimum fair wage per hour from 31% to
34,6%, effective January 1, 2014, and from 34,6% to 36.8%, effective Janwary 1, 2015, for hotel and
restaurant workers, excluding barienders, and from 11% to 15.6%, effective January 1, 2014, and
from 15.6% to 18.5%, effective January 1, 2015, for bartenders who customarily and regularly receive
gratuities, effective July 1, 2013; P.A. 13-140 amended Subsec. (b) by deleting “without the necessity
of convening a wage board or amending such regulations” re regulations in effect on July 1, 1973,
effective June 18, 2013; P.A. 14-42 made a technical change in Subsec. (b)(2), effective May 28,
2014, '

See Sec. 31-58(j) for definition of “minimum fair wage”.
Cited. 140 C. 73. Constitutionality discussed. 142 C. 437. Cited. 219 C, 520, 223 C, 573.

Limited amount of gratuity allowed for minimum wage. 18 CS 452,
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Chapter 180. MINTMUM ' WAGE DIVISION.

than two hundred dolars, (b) Any employer or the officer or agent
of any corporation who pays or agrees to pay fo any employee less
“than the rafes applicable to such employee under $he provisions of
this chapter or a minimum fair wage order shall be fined not less than
fifty dollars nor more than two hundred dollars or imprisoned. not
legs than ten days nor more than ninety days or be both fined and im-
prisoned, and each week for any day of which such employee has been
paid less than the rate applicable to him under #his chapter or wnder
a minimmn fair wage order shall constitute a separate offense as to
each employee so paid. (¢) Any employer, his officer or agent, ox the
officer or agent of any corporation, firm or parénership who fails to
keep the records required under this chapter, or to furnish such ree-
ords to the commissioner or * * * any authorized representative of
the commissioner, upon request, or who refuses to admit the commis-
stoner or his authorized representative in his place of employment or
who hinders or delays the commissioner or his authorized representa-
tive in the performance of lis dubies in the enforsement of this ohap-
ter shall be fined not less than twenty-five dollars nor more than one
hundred dollars, and each day of such failure to keep the records re-
quired ander this chapter or to furnish the same to the commissioner
*.% % oy any authorized representative of the commissioner shail con-
stitute a separate offense, and each day of refusal to admit, or of hind-
ering, or delaying the commissioner or his euthorized representative
shall constitute a separate offense, (d) Nothing in this chapter shall
be deemed to interfere with, impede or i any way diminish the right
of employees Lo bargain collectively with their employers through rep-
resentatives of their own choosing m order to establish wages or con~
. ditions of work in excess of the applicable minimum under this chapter.

Sec, 838b, Payment of less than minimum wage, Regulations,
(s) Any employer who pays or agrees to pay to an employes loss
than the minimum fair wage, as defined in section 829D, shall be
deemed in violation of the provisions of this chapter. (b) The labor

commissioner, after consulation with a board composed of not more

than three represeniatives each of employers and employees iu the
occupation or industry affected and of an equal numbor of disinter-
ested persons representing the public, shall make such administra-
tive regulations as may be appropriate to carry out the purposes of
this chapter. Such regulations may include, hut are not lhnited to,
regulations defining and governing outside salesmen; learners and
apprentices, their number, proportion and length of service; piece
rates in relation to time rates; and may recognize as part of the
minimum fair wage, benuses, gratuitles, special pay for special or
- exfra work, deductions and allowances for the reasonable value of
board, lodging, appavel or other items or services supplied by the
employer; and other special conditions or eircumstances which may
" be usual in a particular employer-employee relationship. The com-

- missioner may provide, in such regulations, modifications of the mini-
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342 , STATE DEPARTMENT OF HEALTH, Title 30.
mum fair wage herein established for leavners and apprentioes;
physically or mentally handicapped ; minors under the age of eighteen
years; and for such special cases or classes of cases as the commis-
sioner may find appropriate to.prevent curtailment of employment
opportunities, avoid undue hardship and safegnard the minimum fair
wage herein established. (¢) Regulations of the commissioner issued
pursuant to subsection (b) of this section shall be made only after pub-
Heation and public hearing by the commissioner, at which hearing any
person may be heard, Such regulations shall take effeot npon publica-
tion in the Connestieut Law Journal as provided in sections 280 to
287, inclusive, (d) The provisions of subsection (a) of this section
shall take effect January 1, 1962.

1951 Sec. 839h. IHxeept as otherwise therein provided, sections 829b
to 839h, inclusive, shall take effect July 1, 1951, Wage orders in offect
" or issued before July 1, 1951, shall be modified to provide a minimum
fair wage of seventy-five cents per hour effective Qotober 1, 1951, and
shall thereafter remain in full force and sffect until otherwise modified
in accordance with the provisions of said seetions,

TITLE XXX |
PUBLIC HEALTH AND SAFETY

CHAPTER 181
STATE DEPARTMENT OF HEALTH

3802  Sec, 840b. Bureaus. Said department shall maintain labora-
’ - fories and bureans of adminisirelion, vital siatistics, preventable
diseases, sanitary engineering, maternal and child hygiene, publie
health nursing, public health instruction, venereal diseases, mental
hygiene and industrial hygiene, The commissioner of health may
appoint a director of each of such bureaus, who shall perform the
duties of his officer under the direction and conirol of said commis-

sioner, .
S. 3807 Sce, 841b, State laboratories, The state department of health
1949 may establish, maintain and control state laborafories to perform

- examinations of supposed morbid tissues, other laboratory tests for
the diagnosis and control of preventable diseases, and laboratory
work in the fleld of sanitation and research studies for the protection
and preservation of the public health, Buch examinations shall be
made, free of expense, upon the application of licensed physicians,
licensed dentists, lcensed chirapodists, health officers or state depart-
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540 STATE, DEPARTMENT OF LABOR

receive gratumes shall be four dollars and seventy-four cents per hour, except during
said period the minimum wage for bartenders who customarily and regularly recewe.
gratuities shall be six dollars and fifteen cents per hour.

. (b) Minimum dally earnings goaranteed. Any employee regularly reporting for
woric, unless given adequate notice the day before to the contrary, or any erbployee
catled for work in any day shall be assured a minimum of two hours’ eamings at
0ot less than the minimum rate if the employes is able and willing to wotk for the
length of time, If the employee is either unwilling or unable to work the number
of hours necessary to insure the two-hour goaranies, a statement slgned by the
eniployee in support of this situation tust be on file as part of the employer’s records,

(c) Work on seventh consecutive day. Not less than one and one-half {imes the -
minimum rate for all fime worked on the seventh consecutive day.

(d} Overtime, Not less than one and one-half times the regular rate for all hourg
worked. in excess of forly in any work week,

(Bffective Avgust 15, 1972; amended Jamuary 4, 2001)
Sec, 31-62-F2. Definitions

As used in sections 31-62-B1 to 31-62-E15, inclusive:
(a} 'Restaurant occupation’ includes all persons eagaged in the preparation and

" serving of food for human consumption, or in any operation incidental or supplefien-

tal thereto irrespective of whether the food is served at or away from the point of
preparation, and imespective of whether the preparation and serving of food is the
sole business of the employing establishment or enterprise, with the exception that
this definition shall mot include the preparahon and serving of food in & non-
profit educational, charitable or religious organization where the food service is not
regulacly available to the gensral public, or the preparation and serving of foed in
hospitals, convalescent homes or homes for the elderly where the food service is
not regularly available to the general public and is incldental to the care of the patient,

This cctupafion includes but is not limited to. employees of restaurants, cafeteras,
that portion of hotel business involying the preparation and serving of food, commis-
saries, dairy bats, grills, ¢offee shops, lunchegnettes, sandwich shops, tearooms,
nightelubs, cabarets, automais, caterers, frankfurter stands, operators of food vending
machines, and that portion of the business involving the serving of food in department

* and variety stores, drugstores, candy stores, ‘bakeries, pizzerias, delicatessens, places

of amusement aad recreation, commercial and mdusmal establishments and social,
recreational, fraternal and professional clubs which either regulacly or,mtemntteuﬂy
serve food, as well as other establishments or businesses meeting the condition
stated in this paragraph, .

(L) *"Restaurant employee”’ means any pe.rson who is employed or permlttcd ic
work iit any restaurant occupauen, establishmenf or enterprise.

{e) “*Service employee’” means any employee whose duties relate solely to the
serving of food andfor baverages to patrons seated at tables or booths, and to the
performance of doties incidental to such service, and who customardly receives
gratuities, Por the purpose of this order, a person shali not be considered to custom-

" arily receive gratuities unless a minimuin of ten dollars per week in gratuities is

received in the case of full-time employees, or two dollars per day In the cage of
pari-time employees, as evidenced by mgned statements of the employee, stating
unequivocally that such worker did receive gratuities as herein zequired, which mast
be maintained as part of the records of the employer,

{d) “Non-service employee’* means an employee other than a service employec,
as herein defined. A non-service employee includes, buf is not limited to, countergirls,

A058




REGULATIONS 541

counterwaitresses, countermen, counterwaiters and those employees serving food

" or peverage to patrons ai fables or booths and who do not customarnly receive

gratuities as defived above.

(¢) ‘‘Grawities” means a voluntary monetary contribution received by the -

cmployee directly from a guest, patron or customer for service rendered,

Sec. 31-62-F3. ' Gratuities as part of the minimum {alr wage
Gratuities shall be recognized as constitling a part of the minimum fair wage

* when all of the following provisions are coraplied with:

Py = AN D

PTIr
nod "

i

<y
5
[
¥,

‘rfo-_\r‘._-._w Vigd iy e

.(8) The employer shall be engaged in an employment in which gratuities have
customarily and wsually constituted and have been recogmzed as part oﬂusremunera-
tlon for hiring purposes, and

¢b) the amount recelved in grainities claimed as credit for. part of the minimum
fair wage shall be recorded-on a weekly basis as a separate item in the wage record
even thongh payment is made more frequently, and
" {c) cach employer claiming credit for gratuities as part of the minimuim fair wage
paid to any employee shall obtain weekly a statement signed by the employes
attesting that he has received in gratuities the amouat claimed as credit for part of
the minimum fair wage. Such statement shiall contain the week ending date of the
paysoll week for which. credit is claimed, Gratuities received in excess of tventy-
three percent of the minimum fair wage established by subsection (j) of section 31-
58 of the Connecticut General Statutes per hour, néed not be reported or recorded

for the purpose of this regulation, :
(Bffective August 21, 1974; amended January 4, 20013

Bee. 31-62-E4. Diversified employmment within the restaurant indusiry

If an employee performs both service and non-gervice duties, and the time spent
ou each is definitely segregated- and so fecorded, the allowance for granities as
permitted as part of the minimum fair wage may be apphed to the hours worked
in the service category. If ar employes performs both service and non-service duties
and the time spent on each ¢annot be definitely segregated and so recorded, or is
not definitely segregated and so recorded. no allowances for gratvities may be
applied as part of the minimum fair wage.

Sec. 31-62-E5, Employment tuder other wage orders

{a} Mercantile, If an employee is engaged patly in the restanrant occupation
but is alge engaged partly in an ocenpation covered by the mercantile wage order,
the provisions of the mercantile wage order shall apply to the entire work peried,
except that, when thne spent in each occupanou is segregated and separately
recorded, the allowance for gratuities ag pcnmtted 38 part of the minimum fair wage
may ay be applied to the houss worked by sn employeem the restaurantsarvme category

(b} Other. If an employee is engaged partly in &n oEcupation under Hs Testaurint
wage order but is also engaged partly in zn occupation covered by another wage
ordsr. ather than the mercantile wage order, the higher provisions of each wage
order shall apply to the entire work period unless the time spcmtm cach oceupation
is definitely segregated sud so recorded. Whers the time spent in cach occupation
is definijely segregated and so recorded the provisions of the apphcable wage order

- shall apply.
‘See. 31.62-E6, Deductions and ﬁ]lowauces f01 the reasonable value of board

and lodging

{a) For purposes of this section, “board”’ means food furnished in the form of
weals on a regularly established scheduie “Lodging®* means & housing facility -
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locality an acute shortage of safe and sanitary dwellings avail-
able to persons engaged in national defense activities.

Sec. 7. The powers conferred by this act shall be in addi-
tion and supplemental to the powers conferred by any other
law, and nothing contained herein shall be construed as limit-
ing any other powers of a housing authority,

Sec. 8, This act shall take effect from its passage,

Approved June 28, 1051,

PUBLIG ACT NO. 853 |
AN ACT CONCERNING MINIMUM WAGES,

Secrion 1. Section 3786 of the generval statutes is repealed
and the following is substituted in lieu thereof: As used in
this act and in sections 8790 and 8796, (a) “commissioner”
shall mean the labor commissioner [of labor and factory in-
spection]); E(b) “director” shall mean the divector or any

eputy director of the minimum wage division, which may
be set up as a sepavate division in the department of labor by
the commissioner with a director in charge; (¢)] (b) “wage
board” shall mean a board created as provided in section 3
of this act; [{d) “sweatshop occupation” shall mean an in-
dustry, trade, business or occupation which pays to its em-
ployees an unfair and oppressive scale of wage in which per-
sons are gainfully employed, but shall not include domestic
service in the home OF the employer or labor on a farm; (e)
“an oppressive and um'easonagle wage” shall mean a wage
which is both less than the fair and reasonable value of the
services rendered and less than sufficient to meet the minimum
cost of living necessary for health; (£)7] (¢} “a falr wage” shall
mean a8 wage fairly and reasonably commensurate with the
value of [the] a particular service or class of sexvice rendered,
and, in establishing a minimum fair wage for [anyT such
service ov class of service under this act and under section
3790, the commissioner and the wage board, without bein
bound by any technical rules of evidence or procedure, (1%
may take into account all relevant circumstances affecting the
value of the services rendeved, including hours and condi-
tions of employment affecting the health, safety and general
well-being of the workers, and (2) may be guided by such
considerations as would guide a court in a suit for the reason-
able value of services rendered where setvices are rendered
at the request of an employer without contract as to the amount
of the wage to be paid, and (8) may consider the wages, in-
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cluding overtime or premium rates, paid in the state for work
of like or comparable character by employers who voluntarily
‘maintain minimum fair wage standards; (d) “department” shall
mean the labor department; (e) “employer” shall mean any per-
son, corporation or association of persons acting directly or in be-
half ?‘ or in the interest of an employer in relation to employ-
ees; (f) “employee” shall mean any individual employed or
permitted to work by an employer bui shall not include any
individual employed in agriculture or in domestic service in
or about a private home or an individual employed in a bona
fide executive, administrative or professional capacity or an
individual employed by a federal; state or municipal govern-
ment or politica subc{io{sion thereof, or any infguidual en-
gaged in the activiiles of an educational, charitable, religlous
© or non-profit organization where the employer-employee rela-
Honship does not, in fact, exist or where the services rendered
to such organizations are on g voluntary basis, or any indi-
vidual subject to the provisions of the Falr Labor Standards
Act, as amended; (g) “employ” shall mean. to employ or suffer
to work; (k) “wage” shall mean compensation due to an em-~
ployee by reason of hs employment; (1) “mintmum fair wage”
in any industry or occupation in the state shall mean a wage
of not less than seventy-five cents per hour except as may other-
wise be established in accordance with the provisions of this
act or section 3790, . -

Sec, 2. Section 8787 of the general statutes is repealed and
the following is substituted in lieu thereof: The commissioner
[or the divector} or any authorized representative of the com-
missioner [divector} shall have authority: {a) To investigate
and ascertain the wages of persons employed in any [sweat-
shop] oceupation in the state; 5 b) to enter the place of busi-
ness or employment of any employer of persons in any [sweat-
shop} occupation for the purpose of examining and inspecting
any and all books, registers, payrolls and other records of any
such employer that in any way appertain to or have a bearing
upon the question of wages of any such persons and for the
purpose of ascertaining whether the provisions of this act and
of section 3790 and the orders of the commissioner have heen
and are being complied with; and (¢} to requive from such
employer full and correct statements in writing, when the
commissioner Lor the director] or any authorizeg representa-
tive of the [director] commissioner shall deem necessary, of

- the wages paid to all persons in his employment. The com-
missioner [or the director] shall have the power, on his own
motion, and it shall be the duty of the commissioner on the
petition of fifty or more residents of the state, to cause an
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investigation to be made [by the director or any authorized
representative of the director,] of the wages being paid to
persons in any occupation to ascertain whether any substantial
number of persons in such occupation is receiving less than
a fair wage Loppressive and unreasonable wagesy as defined
in section 1 of this act. If the commissioner shall be of the
cﬁinion that any substantial number of persons in any [sweat-
shop] occupation or occupations is receiving less than a fair
wage [oppressive and unreasonable wages] as defined in said
section I of this act, he shall appoint a wage board as herein-
. after provided to report upon the establishment of minimum
fair wage rates of not less than seventy-five cents per howr for
sach persons in such occupation or occupations.

Sec. 8. Section 3788 of the general statutes is repealed and
the following is substituted in lieu thereof: (a) A wage board
shall be composed of not more than three reprosentatives of
the employers in any occupation or occupations, an equal
number of representatives of the employees in such occupation
or occupations and of not more than three disinterested per-
sons representing the public, one of whom shall be designated
as chairman, The commissioner [, after conferring with the
dirvector,] shall appoint the members of such wage board,
the representatives of the employers and employees to be
selected so far as practicable from nominations submitted by
employers and employees in such occupation or occupations.
Two-thirds of the members of such wage board shall constitute
a quorum and the recommendations or report of such wage
board shall require a vote of not less than -a majority of all
its members. Members of a wage board shall serve without
pay. The commissioner shall make and establish, from time
to time, rules and regulations governing the selection of a wage
board and its mode of procedure not inconsistent with this act
and sections 8790 and 8796. (b) A wage board shall have
power to administer oaths and to require by subpoena the
attendance and testimony of witnesses and the production of
all books, records and other evidence relative to any matter
under investigation. Such subpoenas shall be signed and {ssued
by the chairman of the wage board and shall be setved and
have the same effect as if issued out of the superior court. A
wage board shall have power to cause depositions of witnesses
residing within or without the state to be taken in the manner
prescribed for like depositions in civil actions in the superior
court, {¢) The commissioner shall present to a wage board,
promptly upon its organization, all the evidence and infor-
mation in the possession of the commissioner relating to the
wages of workers in the occupation for which the wage board
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was appointed and all other information which the commis-
sioner [or the director} shall deem relevant to the establish-
mont of a minimum fair wage for such peisons, Sd) Within
sixty days of its organization a wage hoard shall submit a
report, including its recommendations as to minimumn fair wage
standards for the persons in the occupation the wage standards
of which the wage board was appointed to investigate, If its
report shall not be submitted within such time, the commis-
sioner may reconstituie the same board or may constitute a
new wage board. (e) A wage board may differentiate and
classify employments in any occupation according to the nature
of the service rendered and recommend appropriate minimum
fair rates for different employments. A wage board, for the
purpose of establishing a failr wage, may recommend overtime
or part time rates, or special pay for speclal or extra work, de-
ductions for board, lodging, apparel or other items or services
supplied by the employer or such other conditions or clrcum-
stances as may be usual in a particular employer-employee
relationship including gratuities. [differentiate between male
employees, female employees and minor employees and rec-
ommend appropriate minimum fair wage rates for each.J A
wage board may also recommend minimum fair wage rates
varying with localities if, in the judgment of the wage boaid,
conditions shall make such local differentiation equitable and
shall not effect an unreasonable discrimination against any local-
ity, {f) A wage board may recommend a suitable scale of rates
for [learners} learners and [apprentices’ rates,] apprentices,
which may be less than the regular minimwn fair wage rates
recommended for experienced workers in such occupation or
occnpations, '

Skc. 4. Section 3789 of the general statutes is repealed and
the following is substituted in lieu thereof: {a) A report from
a wage board shall be submitted to the commissioner, who
shall, within fifteen [ten] days, accept or reject such report,
If the report shall be rejected, the commissioner shall resubmit
the matter to the same wage board or to a new wage board,
with a statement of the veasons for the rvesubmission. If the
report shall be accepted, it shall be published, together with
such adminisrative regulations as the commissioner may deem
appropriate, and notice shall be given of a public hearing to
be helld by the commissioner [or g‘le director ] not sooner than
fifteen nor more than thirty days after such publication, at
which all persons in favor of or opposed to'the recommenda-
tions contained in such report or in such proposed regulation
may be heard, (b) Within fifteen [ten] days after such hear-
ing, the commissioner shall approve or disapprove the report

A0G3




419 PunLic Acrs

of the wage board. If the report be disapproved, the com-
missioner may resubmit the matter to the same wage board or
to a new wage board, If the report be approved, the commis-
sioner shall make an order, which shall define minimum fair
wage rates in the occupation or occupations as recommended
in the report of the wage board and which shall include such
sroposed administrative regulations as the commissioner may
eem appropriate. Such administrative regulations may in.
clude, among other things, regulations defining and governing
outside salesmen; leayners and apprentices, their rates, num-
bex, proportion or length of service; piece rates or their relation
to time rates; overtime or part time rates; bonuses or special
pay for special or extra work; deductions for board, lodging,
apparel or other items or services supplied by the employer;
and other special conditions or circumstances. The commis-
sioner may provide in such regulations, without departing from
the basic minimum rates recommended by the wage board,
such modifications or reductions of or additions to such rates
in or for such special cases or classes of cases as those herein
enumerated as the commissioner may find appropriate to safe-
guard the basic minimum rates established.

Sec. 5. Section 8791 of the general statutes is repealed and
the following is substituted in lieu thereof: Any person in in-
terest in any occupation for which any administrative regula-
tion or a minimum fair wage order has been issued under the
provistons of this act or section 3790, who may be aggrieved by
such regulation or such order may obtain a review of such regu-
latlon or such order in the superior court by filing in said court
within thirty days «fter the date of the publication of such
regulation or order a written petition praying that the regula-
tion or order be modified or set aside. A copy of such petition
shall be served upon the commissioney, In such appeal, the com-
missioner shall certlfy and file [there shall be certified and
filed] in the cowmt a transcript of the entire record in the pro-
ceeding, including the testimony and evidence upon which
such regulation or oxder was made and the report [findings]
of the wage board, [the divector or the commissioner and the
order of the commissioner.} The [said] findings, as to the
facts, if supported by [the evidence, shall be conclusive. The
court shall determine whether the regulation or order ap-
pealed from is in accordance with law. If the court shall de-
termine that such regulation or such order 45 not in accord-
ance with law, it shall remand the case to the commis-
sioner with directions to modify or revoke such regulation or
order, and, if necessary, to resubmit such order to a wage board
with directions to take such further proceedings as shall be in
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accordance with law, If application 1s made to the cowrt for
leave to adduce additional evidence by any aggrieved party,
stich party shall show to the satisfaction of the court that such
additional evidence is material, and that there were reason-
able grounds for the failure to adduce such evidence before the
wage board or the commissioner. If the court finds that such
evidence 1s material, and reasonable grounds exist for the fallure
of such ag%rieved party to adduce such evidence in prior pro-
ceedings, then the cowrt may remand the matter to the commis-
stones with directions that such additional evidence be taken be-
fore such wage board or the commissioner, as the case may be.
The board or the commissioner may modify its conclusions in
whole or in part by reason of such additional evidence. Hear-
ings in the superior court on all appeals taken under the provi-
sions herveof shall be privileged and take precedence over all
other matters, except matters of the same character, [The peti-
tions filed under this section shall be heard at the session of the
court next following the filing of any such petitions, and they
shall be given precedence over all matters of like character.J
'The jurisdiction of the court shall be exclusive and its judgment
and decree final, except that the same shall be subject to review
by the supreme comrt of errors.
" Smc, 6, Section 8792 of the general statutes is repealed and
the following is substituted in lisu thereof: At any time after a
minimum fair wage order has been in effect for six months
[one year} or more, the commissioner may, on his own mo-
tion, {after conferring with the director,] and shall, on pe-
tition of fifty or more vesidents of the state, reconsider the
minimum fair wage rates set therein and reconvene the same
wage board or appoint a new wage board to recommend
whether or not tﬁe rate or rates contained in such oxder
should be modified. The report of such. wage board shall be
dealt with in the manner presciibed in section 4 of this act.
Src. 7. Section 37983 0? the general statutes is repealed and
the following is substituted in Heu thereof: The commissioner
may, from time to time, propose such modification of or addi-
tions to any administrative regulations included in any order
of the commissioner, without reference to a wage board, as he
may deem appropuiate to effectuate the purposes of this act
and sections 8790 and 8796, 1Ir)1'0vided such proposed modifica-
tion. or additions could-legally have been included in the or-
iginal order, and notice shall be given of a public hearing
to be held by the commissioner [or director] not less than
fifteen days after such publication, at which all persons in favor
of or opposed to such proposed modifications or additions may
be heard. After such hearing, the commissioner may make an
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order putting into effect such proposed modifications of or
additions to the administrative regulations as he shall deem
appropriate.

Src. 8. Section 8794 of the general statutes is repealed and
the following is substituted in lieu thereof: Fach employer,
subject to the provisions of this act and sections 3790 and 8796,
unless exempted by regulation issued by the commissioner,
shall keep a true and accurate vecord of the hours worked
by, and the wages paid by him to, each employee and shall
furnish to the commissioner or hfs [the director or the] au-
thorized representative [of the directord, upon demand, a
sworn statement of the same, Such records shall be open to
inspection by the commissioner or his [the director or any]
authorized representative [of the commissioner] at any reason-
able time, Each employer subject to this act and sections 3750
and 3798 or to a minimum fair wage order shall keep a copy
of this act and said sections 3790 and 3796 or such order
posted in & conspicuous place. Employers shall be furnished
copies of orders on request, without charge,

Ec. 9. Section 3795 of the general statutes is repealed and
the following is substituted in lieu thereof: (a) Any employer
or his agent, or the officer or agent of any corporation, who
discharges or in any other manner discriminates against any
employee because such employee has served ov is about to
serve on a wage board or has testified or is about to testify
before any wage board or in any other investigation or pro-
ceeding under or velated to this act and sections 3790 and 3796,
or because such employer believes that such employee may
serve on any wage board or may testify before any wage board
or in any investigation or proceeeding under this act and sec-
tions 3790 and 8798, shall be fined not less than fifty dollars nor
more than two hundred dollars. (b} Any employer or the
officer or agent of any corporation who pays or agrees to pay
to any employee fess than the rates applicable to such em-
ployee under the provisions of this act and sections 3790 and
3796 or a minimum fair wage order shall be fined not less than
fifty dollars nor more than two hundred dollars or imprisoned
not less than ten days nor more than ninety days or be both
fined and imprisoned, and each week for any day of which such
employee has been paid less than the rate applicable to him
uncer this act and said sections 3790 and 8796 or under a
minimum fair wage order shall constitute a separate offense
as to each employee so pald. (¢) Any employer, his officer or

-agent, or the officer or agent of any corporation, ({irm or partner-
ship who fails to keep the records required under this act and
said sections 3790 and 3796, or to furnish such records to the
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commissioner or [the director or] any authorized representa-
tive of the commissioner, upon request, or who refuses to admit
the comunissioner or his authorized representaiive in his place
of employment or who hinders or delays the commissioner or
his authorized representative in the performance of his duties
in the enforcement of this act or sections 8790 or 8796 shall be
fined not less than twenty-five dollars nor more than one hun-
dred dollars, and each day of such failure to keep the records
required under this act and sections 3790 and 3796 or to fux-
nish the same to the commissioner [or the directorJ or any au- .
thorized representative of the commissioner shall constitute a

separate oftense, and each day of refusal to admit, or of hinder-

ing, or delaying the commissioner or his authorized representa-

tive shall constitute a separate offense. (d) Nothing in this act

shall be deemed to interfere with, impede or in any way di-

minish the #ight of employees to bargain collectively with thetr

employers through representatives of their own choosing in

order to establish wages or conditions of work in excess of the

applicable minimum under this act or section 5790,

Sec. 10, (a) Any employer who pays or agrees to pay to
an employee less than the minimum fair wage, as defined in
section 1 of this act, shall be deemed in violation of the pro-
visions of this act and sections 3790 and 8796 of the general
statutes. (b) The labor commissioner, after consultation with
a board composed of not more than three representatives
each of employers and employees in the occupation or indus-
try affected and of an equal number of disinterested persons
representing the public, shall make such administrative regu- -
Iations as may be appropriate to carry out the purposes of
this act and sections 83790 and 3798 of the general statutes. Such
re%ulations may include, but are not limited to, regulations
defining and governing outside salesmen; leamers and appren-
tices, their number, proportion and length of sexvice; piece rates
in relation to time rates; and may recognize as part of the mini-
mum falr wage, bonuses, gratuities, special pay for special or
extra work, deductions and allowances for the reasonable value
of board, lodging, apparel or other items or services supplied
by the employer; and other special conditions or circumstances
which may be usual in a particular employer-employee rela-
tionship. The commissioner may provide, in such regulations,
- modifications of the minimum fair wage herein established for
learners and apprentices; physically or mentally handicapped;
minors under the age of eigﬂteen years; and for such special
cases or classes of cases as the commissioner may find appro-
priate to_prevent curtailment of employment opportunities,
avold undue hardship and safeguard the minimum fair wage
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herein established. (¢) Regulations of the commissioner issued
pursuant to subsection (bL of this section shall be made only
after publication and public hearing by the commissioner, at
which hearing any person may be heard, Such regulations shall
take eftect upon pu%lication in the Connecticut Law Journal as
provided in sections 280 to 287, inclusive, of the general stat-
utes, (d) The provisions of subsection (a) of this section shall
take effect January 1, 1952,

Sec, 11, Except as otherwise hevein provided, this act shall
take effect July 1, 1951, Wage orders in effect or issued before
July 1, 1951, shall be modified to provide a minimum fair wage
of seventy-five cents per howr effective October 1, 1951, and
shall thereafter remain in full force and effect until otherwise
modified in accordance with the provisions of this act.

Approved July 6, 1061,

PUBLIC ACT NO. 363

AN ACT CONCERNING THE FEES OF DEPUTY SHERIFFS
ATTENDING COURT,

SecrionN 1. Section 3621 of the general statutes is repealed
and the following is substituted in leu thereof: Each deputy
sheriff, when attending the supreme court of errors, the superior
court or the court of common pleas, and the city sheriff of
. Waterbury when attending the court of common pleas in the
district of Waterbury, shall receive [ten] twelve dollars for
each day of such attendance, but no deputy sheriff shall receive
more than one day’s fee for his attendance at court in any one
day, Fach constable, when attending such courts, shall receive
four dollars for each day of such attendance. Each officer who
summons the jury and attends the court in a tirjal of forcible
entry and detainer shall receive, for the first day, two dollaxs;
for each subsequent day, one dollar,

Sec. 2. Thisact shal{’cake effect from its passage.

Approved June 29, 195)

PUBLIC ACT NO. 364

AN ACT AMENDING THE WORKMENS COMPENSA-
TION ACT,

Szcrion 1. Section 615a of the 1949 supplement to the
general statutes is repealed and the following is substituted
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provisions of this subsection and subsection (¢) shall not apply
to authorized emergency vehicles, (¢) Flashing lights are pro-
hibited on motor vehicles other than school busses, except [(1)
as a means for indicating a right or left turn, (2) flashing blue
lights used by members of volunteer or civll defense fire eom-
panies, as provided by section 1 of this act, or (3) on cer-
tain emergency vehicles by written permit ljr&m the cominis-
sioner. The prohibitions in this sectton shall not prevent the
operator of a disabled vehicle stopped in a hazardous location
on the highway, or in close proximity thereto, from flashing
such Ughts as may be installed on the vehicle, primartly for
other fuf*poses, in any manner that he may select so as to indi-
cate that such vehicle is disabled and is a hazard to be avoided,

PUBLIC ACT NO, 435

AN ACT CONCERNING RAISING THE MINIMUM FAIR
WAGE TO ONE DOLLAR.

Be it enacted by the Senate and House of Representatives in
General Assembly convened:

Secrion 1, Subsection (f) of section 20254 of the 1955 sup-
plement to the general statutes is repealed and the following is
substituted in lieu thereof: “Employee” shall mean any individ-
ual emFoned or permitted to work by an employer but shall
not include any individual employed in agriculture or in camps
or resorts which are open no more than six months of the year,
or in domestic service in or about a private home or an individ-
ual employed in a bona fide executive, administrative or pro-
fessional capacity or an individual employed by a federsl, stato
or municipal igovernment or political subdivision thereof, or
any individual engaged in the activities of an educational,
charitable, religious, sclentific, historical, literary or non-profit
organization where the employer-employee relationship does
not, in fact, exist or where the services rendered to such organ-
izations are on a voluntary basis, or any individual subject to
the provisions of the Fair Labor Standards Act, as amended,
A resort is defined as an establishment under one management
whose principal function it is to offer lodging by the day, week,
month or season, or part thereof, to vacationers or those in
search of recreation,

Skc, 2, Subsection (i) of section 2025d of said supplement
is repealed and the following is substituted in lieu thereof:
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“Minimum fair wage” in any industry or occupation in the state
shall mean a wage of not less than [seventy-five cents] one dol-
lar per hour except as may otherwise be established in accord-
ance with the provisions of this chapter.

Sec. 8. Subsection {¢) of section 2026d of said supplement
is repealed and the following is substituted in lieu thereof; To
require from such employer full and correct statements in
writing, when the commissioner or any authorized representa-
tive of the commissioner shall deem necessary, of the wages paid
to all persons in his employment. The commissioner shall have
the power, on his own motion, and it shall be the duty of the
commissioner on the petition of fifty or more residents of the
state, to cause an investigation to be made of the wages being
paid to persons in any occupation to ascertain whether any sub-
stantial number of persons in such occupation is recelving less
than a fair wage as defined in section 2028d. If the commis-
- sioner shall be of the opinion that any substantial number of
persons in any occupation or occupations, except in hotels, res-
taurants, inns and cabins, is receiving less than a fair wage as
defined in said section 2025d, he shall appoint a wage board as
hereinafter provided to report upon the establishment of mini-
muimn faiv wage rates of not less than [seventy-five cents] one
dollar per hour for such persons in such occupation or oceupa-
tions. The commissioner may appoint a wage board as herein-
after provided to report upon the establishment of mintmum
fair wage rates of not less than seventy-five cents per hour for
persons employed in hotels, restaurants, inns and cabins, and
until such wage board has made its report and a wage order has
been made by the commissionegr for siich occupations, the mini-
mum fuir wage rates for Zamons employed in hotels, restau-
rants, inns and cabins shall be not less than seventy-five cents
per hotr,

Sec, 4. Section 8790 of the i;eneral statutes is repealed and
the following is substituted in lieu thereof: [For any ocoupa-
tion for which minimum fair wage rates have been established]
The commissioner may cause to be issued to any petson [, in-
cluding a learner or apprentice,J whose earning capacity is im-
paired by age or physical or mental deficiency or injury, a spe-
cial license authorizing employment at such wages less than
Esuch] the minimum fair wage [rates] and for such period of
{ime as shall be fixed by the commissioner and stated in the
icense. ‘

Skc, B, Subsection (b) of section 2034d of said supplement
is repealed and the following is substituted in lieu thereof: The
labor commissioner, after consultation with a board composed
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of not more than three representatives each of employers and’
employees in the occupation or industry affected and of an
equal number of disinterested persons representing the public,
shall make such administrative regulations as may be appropri-
ate to carry out the purposes of this chapter. Such regulations
may include, but are not limited to, vegulations defining and
governing outside salesmen; learners and apprentices, their
number, proportion and length of service; plece rates in rela-
tion to time rates; and may recognize as part of the minimum
fair wage, bonuses, gratuities, special pay for special or extra
work, deductions and allowances for the reasonable value of
board, lodging, apparel or other items or services supplied by
the employer; and other special conditions or circumstances
which may be usual in a particular employer-employee yela-
tionship. The commissioner may provide, in such regulations,
modifications of the minimum fair wage herein established for
learners and apprentices; [physically or mentally handicapped;
minors} persons under the age of elihteen years; and for such
special cases or classes of cases as the commissioner may find
appropriate to prevent curtailment of employment opportuni-
ties, avoid undue hardship and safeguard the minimum faiv
wage herein established; but such modifications shall not pro-
vide for a minimum wage less than seventy-five cents per hour.

Skc. 8. Wage orders and minimum wage regulations in of-
fect July 1, 1957, are modified to provide a minilmum wage of
one dollar per hour and a minimum wage of seventy-five cents
per hour for learners and apprentices and so modified shall re-
main in full force and effect until otherwise modified in accord-
ance with the provisions of this act,

Src, 7. This act shall take effect July 1, 1957,

PUBLIC ACT NO, 436

AN ACT ESTABLISHING PROCEIDURE FOR REVIEW OF
SENTENCES IMPOSED BY THE SUPERIOR COURT.
Be it enacted by the Senate and House of Representatives in

General Assembly convened;

Secrron 1. The chief justice shall appoint three judges of
the superior court to act as a review division of said court and
shall designate one of such judges to act as chairman thereof,
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SunsTITUTE FOR SENATE Birr, No, 985,
PUBLIC ACT NO. 683

AN ACT EXTENDING THE COVERAGE
OF THE MINIMUM WAGE LAW,

Be it enacted by the Senate and House of Representatives in
General Assembly convened:

Secrion 1. Section 31-58 of the general statutes is repealed
and the following is substituted in lieu thereof: As used in this
part, (a) “commissioner” means the labor commissioner; (b)
“wage board” means a board created as provided in section
31-61; (c) “fair wage” means a wage fairly and reasonably com-
mensurate with the value of a particular service or class of serv-
ice rendered, and, in establishing & minimum fair wage for such
service or class of service undex this part, the commissioner and
the wage board, without being bound by any technical rules of
evidence or procedure, (1) may take into account all relevant
civeumstances affecting the value of the services rendered, in-
cluding howrs and conditions of employment affecting the
health, safety and general well-being of tﬁ? workers, and (2)
may be guided by such considerations as would guide a court in
a suit for the reasonable value of services rendered where serv-
ices ave rendered at the request of an employer without contract
as to the amount of the wage to be paid and (3) may consider the
wages, including overtime or premium rates, paid in the state for
work of like or comparable character by employers who velun-
tarily maintain minimum fair wage standards; (({) “department”
means the labor department; (e% “employer” means any owner
or any person, parinership, corporation or association of persons
acting directly as or in behalf of or in the interest of an employer
in relation to employees; {f) “employee” means any individual
employed or permitted to work by an employer but shall not
include any individual employed in agriculture or in camps
or resorts which are open no more than six months of the year
or in domestic service in or about e private home, or an indi-
vidual employed in a bona fide excécutive, administrative or
professional capacity as defined in the regulations of the labor
conndssioner or an individual employed by a federal, state or
municipal government or political subdivision thereof, or any
individual engaged in the activities of an educational, chari-
table, religious, scientific, historical, literary or nonprofit organi-
zation where the employer-employee relationship does not, in
fact, exist or where the services rendered to such organiza-
- tions are on a voluntary basis, or any individual subject to the

provisions of the Fair {.abm' Standards Act, as amended, pro-
vided any individual who s exempt under the provistons of sub-
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division (1) to (5), inclustve, (7) to (9), inclusive, (11), (12),
(13) and (15) of subsection (@), subdivisions (4) and (5) of
subsection (b), subsection (c) and subsection éd) of section
218 of the Fair Labor Standards Act, as amended, (29 U.5.C.A,
213), shall be deemed to be an employee; (g) a resoxt is defined
as an establishment under one management whose principal
function it is to offer lodging by the day, week, month or season,
or part thereof, to vactioners or those in seaxch of recreation;
L(g)1 (h) “employ” means to employ or suffer to work; [(h)]
{i) ‘wage means compensation due to an employee by reason of
vis employment; LY (1) “minimum fair wage” in any industry
or ocecupation in the state means a wage of not less than one
dollar per hour except as may otherwise be established in ac-
cordance with the provisions of this part.

Sec. 2, Section 81-59 of the general statutes is repealed and
the following is substituted in leu thereof: The commissioner ox
any authorized representative of the commissioner shall have
authority; (a) To investigate and ascertain the wages of per-
sons employed in any occupation in the state; (b) to enter the
place of business or employment of any employer of persons in
any occupation for the purpose of examining and inspecting
any and all books, registers, payrolls and other records of any
such employer that in any way appertain to or have a beaxing
upon the question of wages of any such persons and for the
purpose of ascertaining whether the provisions of this part and
the orders of the commissioneyr have been and are being com-
plied with; and (¢) to requive from such employer full and
correct statements in writing, when the commissioner or any
authorized representative of ghe commissioner deems necessary,
of the wages paid to all persons in his employment, The com-
missioner may, on his own motion, and shall, on the petition of
fifty or more residents of the state, cause an investigation to be
made of the wages being paid to persons in any occupation to
ascertain whether any substantial number of petrsons in such
ocecupation is receiving less than a fair wage, If the coromissioner
is of the opinion that any substantial number of persons in any
occupation or oceupations [except in hotels, restaurants, inns
and cabins,] is receiving less than a fair wage, he shall appoint
a wage board as provided in section 31-61 to 1'eiaort upon the
establishment of minimum fair wage rates of not less than Lone
dollar per hour the mintmuamn fair wage as defined in section 1
of this act for such persons in such occupation or occupations,
[ The commissioner may appoint a wage board as provided in
section 81-61 to report upon the establishment of minimum
fair wage rates of not less than seventy-five cents per hour for
persons employed in hotels, restaurants, inns and cabins, and
until such wage board has made its report and a wage order
has been made by the comunissioner for such occupations, the
minimum fair wage rates for persons employed in hotels, res-
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taurants, inns and cabins shall be not less than seventy-five
cents per how.}

Skc. 8. Section 81-60 of the general statutes is repealed and
the following is substituted in lieu thereof: (a) Any employer
who pays or agrees to pay to an employee less than the mini-
murn fair wage or overtiime wage shall be deemed in violation
of the provisions of this part. {b) The labor commissioner, after
consultation with a board composed of not more than three
representatives each of employers and employees in the oc-
cupation or industry affected and of an equal number of dis-
interested persons relixesentating the public, shall make such
Fadministrative] regnlations as may be appropriate to carry out
the purposes of this part. Such regulations may include, but
are not limited to, regulations defining and governing an ex-
eculive, administrative or professional employee and outside
salesmen; learners and apprentices, their number, proportion
and length of service; piece rates in relation to time rates; and
may recognize, as part of the minimum fair wage, Lbonuses,]}
gratuities not to exceed thirty-five cents per hour for persons
e-mploi/ed in the restaurant tndustry, which term shall include
a hotel restaurant, and not {o exceed thirty cents per howr in any
other industry Especial pay for special or extra work], deduc-
tions and allowances for the reasonable value of board, lodging,
apparel or other items or services supplied by the employer;
and other special conditions or circumstances which may be
usual in a particular employer-employes relationship. The com-
missioner may provide, in such regulations, modifications of the
minimum fair wage herein established for learners and appren-
tices; persons under the age of elghteen years; and for suéi spe-
cial cases or classes of cases as the commissioner finds appro-
priate to prevent curtailment of employment opportunities,
avoid undue hardship and safeguard the minimum fair wage
herein established; [hut such modifications shall not provide
for a minimum wage less than seventy-five cents per hour;J (c)
regulations of the commissioner issued pursuant to subsection
{b) of this section shall be made only after publication and
public hearing by the commissioner, at which hearing any person
may be heard. Such regulations shall take effect upon publica-
tion in the Connecticut Law Journal as provided in section 4-41
to 4-50, inclusive. :

Szc. 4. Section 81-86 of the general statutes is repealed and
the following is substituted in lieu thereof: Each employer
subject to the provisions of this part, unless exempted by regula-
tion issued by the commissioner, shall keep at the place of em-
ployment for a perlod of three years a true and accurate record
of the hours worked by, and the wages pald by him to each
emplogeé, as required gy the applicable regulations tssued by
the labor commissioner, and shall furnish to the commissioner
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or his authorized representative, upon demand, a sworn state-
ment of the same. Such records shall be open to inspection by
the commissioner or his authorized representative at any rea-
sonable time, Each employer subject to this patt or to a mini-
mum fair wage order shall keep a copy of [this part or such
order and the regulations tssued by the labor commissioner
posted [in a conspicuous place] at the place of employment
where it can be read easily by the employees. Employers shall
be furnished copies of orders and regulations on request, with-
out charge.

Src. 5. Section 31-68 of the general statutes is repealed
and the following is substituted in lieu thereof: If any worker is
paid by his employer less than the minimum faix wage or over-
time wage to which he is entitled under this act or by virtue of a
minimum fair wage order he may recover, in a civifaction, the
full amount of such minimum wage less any amount actually
paid to him by the employer, with costs and such reasonable
attorney’s fees as may be allowed by the court, and any agree-
ment between him and his employer to work for less than such
minimum fair wage or overtime wage shall be no defense to
such action. At the request of any worker paid less than the
minimum fadr wage or overtime wage to which he was entitled
under this act or under an order, the commissioner may take an
assignment of sach wage claim in trust for the assigning em-
ployee and may bring any legal action necessary to collect such
. claim, and the employer shall be required to pay the costs and
such reasonable attorney’s fees as may be allowed by the couut.

Sec. 6. Section 31-69 of the general statutes is repealed and
the following is substituted in lieu thereof: {a) Any employer
or his agent, or the officer or agent of any corporation, who c}l’is-
charges or in any other manner discriminates against any em-
ployee because such employee has sexved or is about to serve
on a wage board or has testified or is about to testify before
any wage board or in any other investigation or proceeding
under or related to this part, or because such employer believes
that such employee may serve on any wage board or may testify
before any wage board or in any investigation or proceeding
under this part, shall be fined not Yess than fifty dollars nor more
than two hundred dollars. (b) Any employer or the officer or
agent of any corporation who pays or agrees to pay to any
employee less than the rates applicable to such employee under
the provisions of this part or a minimum fair wage order shall
be fined not less than fifty dollars nor more than two hundred
dollars or imprisoned not less than ten days nor more than
ninety days or be both fined and imprisoned, and each week
for any day of which such employee has been paid less than the
rate applicable to him under this part or under a minimum fair
wage order shall constitute a separate offense as to each em-
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ployee so paid. (c) Any employer, his officer or agent, or the
officer or agent of any corporation, firm or partnership, who
fails to keep the records required under this part or by regula-
tion made in accordance with this part or to furnish such records
to the commissioner or any authorized representative of the
commissioner, upon request, or who refuses to admit. the com-
missioner or his authorized representative to his place of em-
ployment or who hinders or delays the commissioner or his
authorized representative in the pexformance of his duties in
the enforcement of this part shall ge fined not less than twenty-
five dollars nor more than one hundred dollars, and each day
of such failure to keep the records required under this part or
to furnish the same to the commissioner or any authorized
representative of the commissioner shall constitute a separate
offense, and each day of refusal to admit or of hindering or
delaying the commissioner or his authorized reprosentative shall
constitute a separate offense. (d) Nothing in this part shall be
deemed to interfere with, impede or in any way diminish the
right of employees to bargain collectively with their employers
through representatives of their own choosing in order to estab-
lish wages or conditions of work in excess of the applicable
minimum under this part.

SusstrITUTE FOR House By No, 3450, '
PUBLIC ACT NO. 684
AN ACT CONCERNING ADMISSION OF ELECTORS.

Be # enacted by the Senate and House of Representatives in
General Assembly convened; ‘

Secrion 1. Section 9-20 of the general statutes is repealed
and the following is substituted in lieu thereof: Each person
who applies for admission as an elector at any session of the
board for admission of electors shall, upon a form or forms
approved by the secretary of the state, signed by the applicant,
state under oath his name, residence, birthplace, date of bixth
and occupation, how long he has continuously resided in this
state and the town in which he so applies, whether his privi-
le%es as an elector are forfeited by reason of conviction of crime,
whether he has previously been admitted as an elector in any
town in this state, whether single, married, widow or widower,
and, if the applicant is a married woman, the date of her mar-
viage and the birthplace of her hushand and whether he is an
alien or native born, Before his admission he shall read at least
three lines of the constitution or of the statutes of this state,
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which shall not be removed except in the presence of the con-
sumer or patron, but this provision shall not apply to cream so
served or to mixed beverages of which milk forms a part, or
to pastewized homogenized milk or cream with or without
flavoring dispensed Irom a refrigerated dispensing machine
approved by the commissioner, if the location, maintenance
and operation of the machine, in the opinion of the commis-
sloner, provide full and adequate sanitary protection for the
milk, Only pasteurized milk and pasteurized low fat milk and
Easteurized cream or milk and low fat milk and cream from a

erd certified free from brucellosis and tuberculosis shall be
served to consumers in any hotel, restaurant or lunchroom or at
any fountain or in any place of public entertainment whether
served as miltk and low fat milk and cream or as a part of a
mixed beverage. '

Skc. 8. Section 22-159 of the general statutes is repealed and
the following is substituted in lieu thereof: No person shall
sell, or offer or expose for sale, or have in his possession with
the intent to mix with other dairy products to be sold, milk
from which the cream or any part thereof has been removed,
unless the product Lis plainly labeled, Skimmed milk may be
sold in milﬁ bottles or other approved containers if properly
marked or tagged as such skimmed milk.] 4s defined in section
1 of this act or otherwise provided for 4n this chapter, Skimmed
milk and low fat milk may be sold only in properly labeled milk
bottles or other approved containers,

SUBSTITUTE FOR SpNaTE Bir, No, 654,

PUBLIC ACT NO, 519
AN ACT INCREASING MINIMUM WAGES,

Section 1. Subsection (£} of section 31-58 of the 1959 sup-
plement to the general statutes is repealed and the followin
is substituted in %ieu thereof: “Employee” means any individua
employed or permitted to work by an employer but shall not
include any individual employed in agriculture or in camps or
resorts which are open no more than six months of the year or
in domestic service in or about a private home, or an individual
employed in a bona fide executive, administrative or profes-
sional capacity as defined in the regulations of the lzbor com-
missioner or an individual employed by a federal, state or
municipal government or political subdivision thereof, or any
individual engaged in the activities of an edueational, chari-
table, religious, scientific, historical, literary or non-profit organ-
ization where the employer-employee relationship does not, in
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fact, exist or where the services vendered to such organizations
are on a voluntary basis, or any individual subject to the pro-
visions of the Fair Labor Standards Act, as amended, provided
any individual who is exempt under the provisions of subdivi-
sions (1) to (8), inclusive, (7) to %93, inclusive, (11), (12),
(13) and (15 of subsection (a), subdivisions (4) and (5) of
subsection {b), subsection (¢) and subsection (dz of section
13 of the Fair Labor Standards Act, as amended, (20U.5.C.A.
213), and any individual employed in an industry with respect
to which a wage order has been established or may be estab-
lished, shall be deemed to be an employee.

Sec. 2. Subsection (1') of section 31-58 of said supplement
is repealed and the fo llowing is substituted in lieu thereof:
“Minimum faiv wage” in any industry or occupation in the
state means a wage of not less than one dollar and fifteen cents
per hour until Qctober 1, 1963, and thereafter not less than one
dollar and twenty-five cents per hour, except as may otherwise
be established in accordance with the provisions of this part,
All wage orders in effect on the effective date of this act,
wherein a lower minimum fair wage has been established, are
amended to provide for the payment of the mintmum fair wage
herein established except as heretnafter provided. The mini-
mum fair wage for employees employed in the hotel and res-
taurant industries means a wage of not less than one dollar per
hour unttl May 1, 1962, and thereafter not less than one dollar
and fifteen cents per hour until May 1, 1964, and thereafter not
less than one dollar and twenty-five cents per hour. All wage
orders and administrative regulations in effect on sald date
wherein an allowance for gratuities has been established are
amended to provide an increase of five cents above the allow-
ance so established except for persons employed in the hotel
and restaurant industries, The wage orders and adminds-
trative regulations affecting persons employed in the hotel and
restaurant industries in effect on sald date whereln an dllow-
ance for gratuities has been established are amended as fol-
lows: Effective May 1, 1962, to provide an increase of five cents
above the allowance thereln established and effective May 1,
1964, to provide a further increase of five cents above the al-
lowance theretofore established for persons employed in the
vestaurant indusiry only, which term includes a hotel restau-
rant, All wage orders and administrative regulations in effect
on said date wherein the rates established for learners and per-
sons under the age of eighteen years are less than eighty-five
cents per hour are amended to provide for the payment of
eighty-five cents per hour untll October 1, 1963, and the pay-
sent of ninety-fve cents per hour thereafter.

Sec. 3. Section 31-80 of said supplement is repealed and the
following is substituted in lieu thereof; (a) Any employer who
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pays or agrees to pay to an employee less than the minimum
tair wage or overtime wage shall be deemed in violation of the
provisions of this part, (b) The labor commissioner, after con-
sultation with a board composed of not more than three repre-
sentatives each of employers and employees in the occupation
or industry affected and of an equal number of disinterested
pexsons representing the publie, shall make such regulations
as may be appropriate to carry out the purposes of this part.
Such regulations may include, but are not limited to, regula-
tions defining and governing an executive, administrative or
professional employee and outside salesmen; learners and ap-
prentices, their number, proportion and length of service; piece
rates in relation to time rates; and may recognize, as part of
the minimiim fair wage, gratuitles not to exceed thirty-five
cents per hour until May 1, 1962, and gratuities not to exceed
forty cents per hour until May 1, 1964, and thereafter not to
exceed forty-five cents per hour for persons employed in the
hotel and restaurant industry, which term shall include a hotel
restaurant, and not to exceed L[thirty] thirty-five cents per howy
in any other industry, deductions and allowances for the rea-
sonable value of board, based on the actual cost of food and
labor, lodging, apparel 'or other items or services supplied by
the employer; and other special conditions or circumstances
which may be usual in a particular employer-employee rela-
tionship, The commissioner may provide, in such regulations,
modifications of the minimum fair wage herein established for
learners and apprentices; persons under the age of eighteen
years; and for such special cases or classes of cases as the com-
missioner finds appropriate to prevent curtailment of employ-
ment opportunities, avoid undue hardship and safeguard the
minimum fair wage herein established; (¢) regulations of the
commissioner issued pursuant to subsection (lbgg of this section
shall be made only ager publication and public hearing by the
commissioner, at which hearing any person may be heard.
Such regulations shall take effect upon publication in the
Connecticut Law Journal as provided in sections 4-41 to 4-50,
inclusive,
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method for making a valid agreement for municipal employees
represented by an emplogee organization, and any provisions
in -any general statute, charter or special act to the contrary
shall not apply to such an agreement,

Src. 10, Subsection (f) of section 7-474 of the general
statutes is repealed and the following is substituted in lieu
thereof;. Where there is a conflict between any agreement
reached by a municipal employer and an employee organization
and. approved in accordance with the provisions of sections
T-467 to 7-477, inclusive, on matters appropriate to collective
bargaining, as defined in said sections; and any chadrter, special
_act, ordinance, rules or regulations adopted by the municipal
" employer or its agents such as a personnel board or civil service
commission, or any general statute directly regulating the hours
of work of policemen or firemen, or any general statute provid-
ing for the method of covering or removing emfloyees from
coverage under the Connecticut municipal employees retire-
ment system, the terms of such agreement shall prevail, .

SEc. 11, This act shall take effect from its passage.

Approved June 16, 1967,

SuBsTITUTE YOR SENATE Birn No. 1278,
PUBLIC ACT NO, 493

AN ACT INCREASING THE MINIMUM FAIR WAGE,

Secrion 1. Subsection (j) of section 31-58 of the 1865 sup-
plement to the general statutes is xepealed and the following is -
substituted jin lieu thereof: “Minimum fair wage” in any indus-
try or occupation in the state means a wage of not less than one
dollar and [fifteen] forty cents per hour until [October 1,
19837 July I, 1968, and thereafter not less than one dollar and
Ltwenty-five] sixty cents per hour, except as may otherwise be
established in accordance with the provisions ot this part. All
wage orders in effect on EOctober 1, 1861] Iulﬁ 1, 1967, wherein
a lower minimum fair wage has been established, are amended
to provide for the payment of the minimum fair wage herein
established except as meinaﬂer provided. [The minimum fair
wage for employees employed in the hotel and restaurant in-
dustries means a wage of not less than one dollar per hour
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until May 1, 1962, and thereaftex not less than one dollar and
fifteen cents per hour until May 1, 1964, and thereafter not
less than one dollar and twenty-five cents per hour, All wage
orders and administrative regulations in effect on said date
where an allowance for gratuities has been established are
amended to provide an increase of five cents above the allow-
ance s0 astablished except for persons emdployed in the hotel
~and restaurant industries.] The wage orders and adminstra-
tive regulations affecting persons employed in the hotel and
restaurant industries in effect on [said dated July 1, 1967,
wherein an allowance for gratuities has been established are
amended as follows: Effective [May 1, 1962,3 July I, 1967,
to provide an increase of [five] two cents above the-allowance
therein established and effective [May 1, 1964Y July 1, 1968,
to provide a further-increase of [five] three cents above the al-
lowance theretofore established for persons employed in the ves-
taurant industry only, which term includes a hotel restaurant, All
wage orders and administrative regulations in effect on [said
dated July 1, 1967, wherein the rales established for learners,
beginners, and persons under the age of eighteen years ave
less than [eighty-five} one dollar and ten cents per hour are
amended to provide for the payment of Feighty-five cents per
hour] one dollar and ten cents per hour for the first five hundred
hours of such employment and one dollar and forty cents per -
hour thereafter until [October 1, 1863,] July 1, 1968, and
after [October 1, 1963 July 1, 1968, the payment of [ninety-
five] one dollar and fwenty-five cents per hour for the first
five hundred hours of such employment and one dollar and
Ltwenty-five] stvty cents per hour thereafter, except institutional
training programs specifically exempted by the commissioner,

SEc. 2. Subsection &b) of section 31-60 of the general
statutes is repealed and the following is substituted in lien
thereof: The labor commissioner, after consultation with a
board composed of not more than three representatives each
of employers and einployees in the occupation or industry
affected and of an equal number of disinterested persons repre-
senting the public, shall make such regulations as may be ap-
propriate to carry out the purposes of this part. Such regula-
tions may include, but ave not limited to, regulations definin

and governing an executive, administrative or professiona

employee and outside salesmen; learners and apprentices, their
number, proportion and length of service; piece rates in rela-
tion to time rates; and may recognize, as part of the minimum
fair wage, gratuities not to exceed [thirty-five] forty-seven
cents per hour until [May 1, 1962, and gratuities not to exceed
forty cents per hour until May 1, 1964, July 1, 1968, and
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thereafter not to exceed Yforty-fivel fifty cents per hour for
persons employed in the hotel and restaurant industry, which
term shall include a hotel restaurant, and not to exceed thirty-
five cents per hour in any other industry, deductions and al-
- lowances for the reasonable value of hoard, based on the actual
“cost of food and labor, lodging, apparel or other items or
services supplied by the employer; and other special condi-

tions or circumstances which may be uvsual in a particular -
employer-employee relationship, The commissioner may pro- .
vide, in such regulations, modifications of the minimum fair
wage herein established for learners and apprentices; persons
under the age of eighteen years; and for such special cases or
classes of cases as the commissioner finds appropriate to prevent
curtailment of employment opportunities, avoid undue hard-
ship and safeguard the minimum fair wage herein established.

Sec. 3. This act shall take effect July 1, 1967.

SUBSTITUTE FOR SENATE Biir No. 1269.
PUBLIC AGT NO. 493

AN ACT CONCERNING PAYMENT OF OVERTIME
WAGES,

Secrron 1, As used in this act, (1) the “regular rate” at
which an employee is employed shall be deemed to include all
remuneration for employment paid to, or on behalf of, the em-
ployee, but shall not be deemed to include (A) sums paid as
gifts; payments in the nature of gifts made at Christmas time
or on other special occasions, as a reward for service, the
amounts of which are not measured by or dependent on hours
worked, production or efficiency; (B) payments made for oc-
casional periods when no work is performed due to vacation,
holiday, illness, failure of the employer to provide suflicient
work, or other similar cause; reasonable payments {or traveling
expenses, or other expenses, incurred by an employee in the
furtherance of his employer’s interests and properly reimburs-
able by the employer; and other similar payments to an em-
ployee which are not made as compensation for his hours of
employment; (C) sums paid in recognition of services per-
formed during a given period if either, (i) both the fact that
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PUBLIC ACT NO. 616

AN ACT REQUIRING THE MINIMUM WAGE BE RAISED IN THE
STATE OF CONNECTICUT.

Be it enacted by the Senate and House of
Representatives in General Assembly convened:

‘Section 1, Section 1 of number 45 of the
public acts of the current session is repealed and
the following is substituted in lieu thereof:
"Minimum fair wage" in any industry or occupation
in this state means a wage of not less than one
dollar and (sixty-one] EIGHTY-FIVE cents per hour,
or one-half of one per cent rounded to the nearest
whole cent more than the federal minimum wage,
whichever 1s greater, except as may otherwise be
established in accordance with the provisions of
this part. °'All wage orders in effect on the
effective date of this act, wherein a lower
minimum  falr wage has been established, are
amended to provide for the payment of the minimum
fair wage herein established except as hereilnafter
provided, Whenever the federal minimum wage is
increased, the minimum fair wage established undetr
this part shall be increased to the amount of said
federal minimum wage plus one-=half of one per cent
more than said federal rate, rounded to the
nearest whole cent, effective on the same date as
the increase in the federal minimum wage, and
shall apply to all wage orders and administrative -
regulations then in force, ([Whenever the federal
minimum wage is increased, the allowance for
gratulties for persons employed in- the restaurant
industry, which term includes a hotel restaurant,
shall be increased by an amount equal to fifteen
per cent of such increase, When the application
of this fifteen per cent results in a fraction,
"the amount so determined shall be increased to the
next higher cent when the fraction is more than
one-half cent, but when such fraction eguals or is
less than one-half cent, the amount so determined
shall be rounded down to the next full cent.,] The
rates for learners, beginners, and persons under
the age of eighteen years shall be one deollar and
[twenty-five] FIFTY cents per hour for the first
two Hundred hours of suc¢h employment and one
dollar and [sixty-one] EIGHTY~FIVE cents per hour
thereafter unless the state minimum wage 1is
increased in accordance with - the provisions of
this subsection, in which case it shall be such

P.A. No. 616 PUBLIC ACTS — 1971 SESSION 089
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increased amount, except institutional training
programs specifically exempted by the
commissioner.

Sec. 2. Subsection {b) of section 31-60 of
the 1969 supplement to the general statutes is
repealed and the following is substituted in lieu
theresof: The labor commissioner, after
consultation with a board composed of not more
than - three representatives each of employers and
employees in the occupation ox industry affected
and of an equal number of disinterested persons
representing the public, shall make such
regulations as may be appropriate to carry out the

~ purposes of this part, Such’ regqgulations may
include, but are not limited to, regulations
defining and governing an executive,

administrative ox - professional employee and
outside salesmen; learners and apprentices, their
nunber, proportion and length of servigce; piece
rates in relation to time rates; and may
recognize, as part of the minimum falr wage,
gratuities not to exceed [forty-seven cents per
hour until July 1, 1968, and thereafter not to
‘exceed fifty] SIXTY _cents per hour for persons
employed in the hotel and restaurant industry,
which term shall include a hotel restaurant, and
not to excesd thirty-flve cents per hour 1in any
other industry, deductions and allowances for the
reasonable value ¢of board, based on the actual
cost of food and labor, lodging, apparel or other
items or services supplied by the employer; and
other special conditions or circumstances which
may be usual in a particular emnployer-employee
relationship. The commissioner may provide, in
such requlations, modifications of the minimum
fair wage herein established for learners and
apprentices; persons under the age of eighteen
years; and for such special cases or classes of
cases as the commissioney finds appropriate to
prevent curtailment of employment opportunities,
avoid undue hardship and safeguard the minimum
fair wage herein established.

Approved July 6, 1971

1000 . PUBLIC ACTS — 1971 SESSION " P.A No, 818
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House Bill No. 6867
PUBLIC ACT NO. 80-684

AN ACT CONCERNING THE MINIMUM WAGE GRATUITY ALLOWANCE
AND THE WORKWEEK FOR CERTAIN ESTABLISHMENTS,

Section 1. Subsection (b) of section 31-60 of the general statutes is
repealed and the following iz substituted in lisu thersof;

{b) The labor commissioner, efter consultation with a board composed of
not more than three representatives each of employers and employees In the
occupation or indusiry affected and of an equal number of disinterested persons
representing the publie, shall make such regulations as may be appropriate to carry
cut the purposes of this part. Such regulations may include, but are not limited fo,
regulations defining and governing an executive, administrative or professional
employee and outside salesmen; learners and apprentices, their number, proportion
and length of service; pisce rates In relation to time rates; and [may] SHALL
recognize, as part of the minimum fair wage, gratuities [not to exceed sixty cents per
hour] IN AN AMOUNT EQUAL TO TWENTY-THREE PER CENT OF THE
MINIMUM FAIR WAGE PER HOUR for psrsons employed in the hotel and
restaurant Industry, which term shall include a hotel restaurant, and not to exceed
thirty-five cents per hour in any other industry, and shall also recognize deductions
and allowanoes for the value of board, in the amount of eighty-five cents for a full
masl and forty-five cents for a light mesl, lodging, appars] or other liems or services
supplied by the employer; and other special conditions or olrgumstances which may
be usual in a particular employer-employee relationship. The commissionsr may
provide, in such regulations, modifications of the minimum falr wage herein
asiablished for learnars and apprentices; persons under the age of eighteen years;
and for such speclal cases or ¢lasses of cases as the commissioner finds appropriate
to prevent curtailment of employment opportunities, avoid undue hardship and
safeguard the minimum fair wage hersin established. Regulations in sffect on July 1,
1973, providing for a board deduction and allowance in an amount differing from
that provided {n this section shall be construed to he amended consistent herewith
without the necessiy of convening s wage board or amending eald regulations.

Ssc. 2, Section 31-76d of the general statutes is repealed.

Sec, 8, Section 31-76b of the general statutes ia repealed and the following
I8 substituted in ligu thersof:

As used in sections 31-76b to 31-78], inclusive, (1) the "reguler rate” at
which an employes {s employed shall be deemed to include all remuneration for
employment pald to, or on behalf of, the employes, but shall not be deemed to
include (A} sums paid as gifts; payments In the nature of gifts made at Christmas
time or on other special occcasjons, as a reward for service, the amounts of which are
not measured by or dependent on hours worked, production or efficiency; (B)
payments made for occasional periods when no work is performed due to vacation,
hollday, iliness, failure of the employer to provide sufficisnt work, or other similar
cause; reagonable paymenis for traveling expsnses, or other expensdes, incurred by
an employee In the furtherance of hig employer's interests and properly
reimbursable by the employer; and other similar payments to an employee which
are not made as compensation for his hours of employment; (C) sums paid in
recognition of services performed during a glven period If either, (I} both the fact
that payment is to be made and the amount of the payment are deterrined at the
sole discretion of the employer at or nsar the ond of the period and not pursuant to
any prior contract, agreement or promise causing the employee to sxpect such
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payments regularly; (ii) the payments are made pursuant to & bona fide
profit-sharing plan or lrust or bona fide thrift or savings plan, meeling the approval
of the labor commilssioner who shall give due regard, among other relevani factors,
{0 the extent 1o which the amounts peid to the employee are determined with regard
to hours of work, production or efficlensy; (D) contributions irrevocably mads by
an employer to a trustee or third person pursuant to a bona fide plan for providing
old-age, retirement, life, accident or health insurance or similar benefita for
employess; (E} extra compensation provided by a premium rate paid for certain
hours worked by the employee in any day or workweek because such hours are
hours worked in excess of eight in a day or In excess of the maximum workwesk
applicable to such employee under séction 31-78¢ [or 91-76d], or in excess of the
employee's normal working hours or regular working hours, as the case may be; (F}
ex{ra compensation provided by a premium rate paid for work by the employee on
Saturdays, Sundays, holidays or regular days of rest, or on the sixth or seventh day
of the workweek, whete such premium rate is not less than one and one-half times
the rate established in good faith for ltke work performed in nonovertime hours on
other days: or (G) exira compansation provided by & premium rate paid to the
employee, in pursuance of an applicable employment contract or
collective-bargaining agreement, for work outside of the hours established in good
faith by the contract or agreement as the basie, normal or regular workday, not
excesding the maximum workwesk applicable to such employes under section
31-76¢ [or 31-78d], whera such premium rate is not less than one and one-half times -
the rate established in good faith by the contract or sgresment for ltke work
performed during such workday or workweok; {2) (A} “hours worked” include al§
time during which an employee is required by the employer to be on the employer's
pramises or to be on duty, or to be at the prescribed work place, and all time during
which an employee is employed or permitted to work, whether or not required to do
g0, provided time ellowed for meals shall be excluded unless the employes is
required or permitted to work, Such time includes, but shall not he limited to, the
time when an employee is required fo wait on the premises while no work is
provided by the employer. (B} All time during which an employee is required to be
on aall for emergency service at a locatlon designated by the employer shall he
conslderad to be working time and shall be paid for as such, whether or not the
employee {s actually called upon to work. (C} When an employse is subject to call
for emergency service but is not required to he at a location designated by the
employer but is simply required to keep the employer informed as to the location at
which he may be contacted, or when an employee is not specifically required by his
employer o be subject to call but is contacted by his employer or on the employer's
authorization directly or indirectly and assigned to duty, working time shall begin
when the smployes is notified of his asslgnment and shall end whan the employes
* has completed his assignment; (3) "employee” means employee as defined in
section 31-56. .

Seu. 4. Section 31-76e of the general statutes {8 repealed and the following
is substituted in lisu thereof:

No employer shall be desmed to have violated section 31-76¢ [or 31-78d]}
by employing any employee for a workwesk in excess of the maximum workweek
applicable to such employee if such employee s employed pursuant fo & bona fide
individual contract, or pursuant to an agreement made as a result of collective
bargaining by representatives of employees, if the duties of such employee
nacessitate irregular hours of work, and the contract or agreemsnt (1} specifies a
regular rate of pay of not less than the minimum hourly rate provided in subssction
{}) of section 31-566 and compensation at not less than one and one-half times such
rate for all hours worked in excess of such maximum workweek, and {2) provides a
weekly guaranty of pay for not more thar sixty hours based on the rates so specifled.

See. b, Section 31-76f of the general statutes is repealed and the following

is substituted in lisu thereof:
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No employer shall be deemed to have violated section 31-76¢ [or 31-70d)
by employing any employee for a workweek in excess of the maximum workweek
appiicable to such smployee if, pursuant to an agreement or understanding arrived
at between the employer and the employee before performance of work, the amount
pald to the employee for the number of hours worked by him in such workwesk in
excees of the maximum workweek applicable to such employes under ssction 31.76¢
{or 31-78d}: (A) In the case of an-employee employed at plece rates, is computed st
piece rates not less.than one and one-half times the bona fide piece rates applicable
to the same work when performed during nonovertime hours; or (B) {n the case of
an employee performing two or more kinds of work for which different hourly or
piece rates have heen established, is computed at rates not less than one and
one-half times such bona fide rates appiicable to the same work when performed
during nonovertime hours; and if (i} the employee’s average hourly earnings for the
workwesk exclusive of payments describad in subparagraphs (A) to (G}, inclusive,
of subdivision (1} of section 31-78b are not less than the minimum hourly rate
required by applicable law, and (ii} exira overtlme compensation is properly
computed and pald on othar forms of additional pay required to be included in
computing the ragular rate.

Sec, 6. Section 31-78h of the general statutes is repealed and the following
is substituted in lisu thereof:

No employer engaged in the opsration of a hospitel shall be desmed to
have violated section 31-76c [or 31-76d] if, pursuant to an agreement or
understanding arrlved at between the employer and the employee befors
performance of the work, a work period of fourteen consscutive days is accepted in
lieu of the workweek of seven consecutive days for purposes of overtime
computation and if, for his employment in excess of eight hours in any workday and
in excess of eighty hours in such fourleen-dsy period, the employee raceives
compensation at a rate not less than one and one-half times the regular rate at which
he is employed. ‘

* 8ec. 7. This aci shall take effect January 1, 1681.

Housge Bill No. 5121
PUBLIC ACT NO. 80-65

AN ACT CONCERNING THE RECOVERY OF INCORRECT PAYMENTS MADE
IN THE MEDICAL ASSISTANCE PROGRAM.

Section 17-82§ of the general statutes is repealed and the following is
substituted In lieu theraof:

If any person recelving an award for the care of any dependent ohild or
children, or any person legally Hable for the support of such child or children, or any
other person being supported wholly or in part under the provisions of [part I of]
this ghapter or any beneficiary under [part II] of] this chapler or any legally lisble
relative of such beneficiary, recelves property, wages, income or resources of any
kind, such person or beneficiary, within fifteen days after obtaining knowledge of or
receiving such property, wages, income or resqurces, shall notify the commissioner
thersof in writing. No such petson or beneficiary shall sell; assign, transfer,
encumber or otherwise dispose of any property without the consent of the
commissioner. The provisions of saction 17-303 shall be applicable with respect to
any person applying fot or receiving an award under this chapter. Any change in the
information which has been furnished on an application form or a redetermination
of eligibility form shall also be reported to the commissioner, in wrlting, within
fifteen days of the occurrence of such change.

A087




: P'ublic Act No, 00-144 for Substitute House Bill No. 5160 Page 1 of 3

\ O'I- CONNY (}—r

PR n, Cor

Substitute House Bilf No. 5160
Public Act No. 00-144

An Act Increasing The Minimum Wage.
Be it enacted by the Senate and House of Representatives in General Assembly convened:

Section 1. Subsection {j) of section 31-58 of the general statutes is repealed and the following
is substituted in lieu thereof:

(i) "Minimum fair wage" in any industry or occupation in this state means a wage of not less
than two dollats and sixty-six cents per hour, and effective January 1, 1979, not less than two
dollars and ninety-one cents per hour, and effective January 1, 1980, not less than three
dollars and twelve cents per hour, and effective January 1, 1981, not less than three dollars
and thirty-seven cents per hour, and effective October 1, 1987, not less than three dollars and
seventy-five cents per hour, and effective October 1, 1988, not less than four dollars and
twenty-five cents per hour, and effective January 1, 1999, not less than five dollars and sixty-
five cents per hour, and effective January 1, 2000, not less than six dollars and fifteen cents
per hour, and effective January 1, 2001, not less than six dollars and forty cents per hour, and
effective January 1, 2002, six dollars and seventy cents per hour, or one-half of one per cent
rounded to the nearest whole cent more than the highest federal minimum wage, whichever
is greater, except as may otherwise be established in accordance with the provisions of this
part. All wage orders in effect on October 1, 1971, wherein a lower minimum fair wage has
been established, are amended to provide for the payment of the minimum fair wage herein
established except as hereinafter provided. Whenever the highest federal minimum wage is
increased, the minimum fair wage established under this part shall be increased to the
amount of said federal minimum wage plus one-half of one per cent more than said federal
rate, rounded to the nearest whole cent, effective on the same date as the increase in the
highest federal minimum wage, and shall apply to all wage orders and administrative
regulations then in force. The rates for learners, beginners, and persons undet the age of
eighteen yeaxs shall be not less than eighty-five per cent of the minimum fair wage for the
first two hundred hours of such employment and equal to the minitnum fair wage
thereafter, except institutional training programs specifically exempted by the
commissioner,

Sec. 2. Subsection (b) of section 31-60 of the general statutes, as amended by public act 99-
199, is repealed and the following is substituted in Het thereof:
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(b) The Labor Cominissioner shall adopt such regulations, in accordance with the provisions
of chapter 54, as may be appropriate to carry out the purposes of this part, Such regulations
may include, but are not limited to, regulations defining and governing an executive,
administrative or professional employee and outside salesperson; learners and apprentices,
their number, proportion and length of service; piece rates in relation to time rates; and shall
recognize, as part of the minimum fair wage, gratuities in an amount equal to twenty-three
per cent of the minimum fair wage per hour for persons employed in the hotel and
restaurant industry, [which term shall include] including a hotel restaurant, and not to
exceed thirty-five cents per hour in any other industry, and shall also recognize deductions
and allowances for the value of board, in the amount of eighty-five cents for a full meal and
forty-five cents for a light meal, lodging, apparel or other items or services supplied by the
employer; and other special conditions or circumstances which may be usual in a particular
employer-employee relationship. Notwithstanding the provisions of this subsection, such
regulations shall provide that during the petiod commencing January 1, 2001, and ending
Decernber 31, 2002, the minimum wage for persons employed in the hotel and restaurant
industry, including a hotel restaurant, who customarily and regularly receive gratuities shall
be four dollars and seventy-four ¢ents per hour, except during said period the minimum

" wage for bartenders who customarily and regulatly receive gratuities shall be six dollars
and fifteen cents per hour, The commissioner may provide, in such regulations,
modifications of the minimum fair wage herein established for learners and apprentices;
petsons under the age of eighteen years; and for such special cases or classes of cases as the
commissionet finds appropriate to prevent curtailment of employment opportunities, avoid
undue hardship and safeguard the minimum fair wage herein established. Regulations in
effect on July 1, 1973, providing for a board deduction and allowance in an amount differing
from that provided in this section shall be construed to be amended consistent herewith
without the necessity of convening a wage board or amending said regulations.

Sec, 3. Subsection (b) of section 31-23 of the general statutes is repealed and the following is
substituted in lieu thereof:

(b) (1) Notwithstanding the provisions of subsection (a) of this section, a minor who has
reached the age of fifteen may be employed or permitted to work in any mercantile
establishment, from June 19, 1992, to September 30, 2002, inclusive, as a bagger, cashier or
stock clerk, provided such employment shall be {A) limited to periods of school vacation
during which school is not in session for five consecutive days or more except that such
minor employed in a retail food store who may work on any Saturday during the yeat; (B)
for not mote than forty hours in any week; (C) for not more than eight hours in any day; and
(D) between the hours of seven o'clock in the morning and seven o'clock in the evening,
except that from July first to the first Monday in September in any year, any such minor may
be employed until nine o'clock in the evening. (2) Each person who employs a fifteen-year-
old minor in any mercantile establishment pursuant to this subsection shall obtain a
certificate stating that such minor is fifteen years of age or older, as provided in section 10-
193, Such certificate shall be kept on file at the place of employment and shall be available at
all times during business hours to the inspectors of the Labor Department. (3} The Labor
Commissioner may adopt regulations, in accordance with the provisions of chapter 54, as he
deems necessary to implement the provisions of this subsection.
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Approved May 26, 2000
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Substitute House Bill No. 6557
Public Act No. 01-42
AN ACT MAKING TECHNICAL REVISIONS TO CERTAIN LABOR STATUTES.
Be it enacted by the Senate and House of Representatives in General Assembly convened:

Section 1. Subdivision (5) of subsection (b) of section 31-3h of the general statutes is repealed
and the following is substituted in leu thereof:

(5) Implementing the federal Workforce Investment Act of 1998, P.L. 105-220, as from time
to time amended, Such implementation shall include (A) developing, in consultation with
the regional workforce development boards, a single Connecticut workforce development
plan that (i) complies with the provisions of said act and section 31-11p, and (ii) includes
comprehensive state performance measures for workforce development activities specified
in Title I of the federal Workforce Investment Act of 1998, P.L. 105-220, as from time to time
amended, which performance measures comply with the requirements of CFR Part 666.10,
(B) preparing and submitting a report on the state's progress in achieving such performance
measures to the Governor and the General Assembly [on or before said date and annually
thereafter] annually on January thirty-first, (C) making recommendations to the General
Assembly concerning the allocation of funds received by the state under said act and
making recommendations to the regional workforce development boards concerning the use
of formulas in altocating such funds to adult employment and job training activities and
youth activities, as specified in said act, (D) providing oversight and coordination of the
state-wide employment statistics system required by said act, (E) as appropriate,

“recommending to the Governor that the Governor apply for workforce flexibility plans and
waiver authority under said act, after consultation with the regional workforce development
boards, (P) developing performance criteria for regional workforce development boards to
utilize in creating a list of eligible providers, and (G) on or before December 31, 1999,
developing a uniform individual training accounts voucher system that shall be used by the
regional workforce development boards to pay for training of eligible workers by eligible
providers, as required under said act,

Sec. 2. Subsection (b) of section 31-60 of the general statutes is repealed and the following is
substituted in lieu thereof:
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(b) The Labor Commissioner shall adopt such regulations, in accordance with the provisions
of chapter 54, as may be appropriate to carry out the purposes of this part. Such regulations
may include, but are not limited to, regulations defining and governing an executive,
administrative or professional employee and outside salesperson; learners and apprentices,
their number, proportion and length of service; piece rates in relation to time rates; and shall .-
recoghize, as part of the minimum fair wage, gratuities in an amount equal to twenty-three .
per cent of the minimum fair wage per hour for persons employed in the hotel and
restaurant industry, including a hotel restaurant, and not to exceed thirty-five cents per hour |
inany other industry, and shall also recognize deductions and allowances for the value of
board, in the amount of eighty-five cents for a full meal and forty-five cents for a light meal,
lodging, apparel or other items or services supplied by the employer; and other special
conditions or circumstances which may be usual in a particular employer-employee
relationship, [Notwithstanding the provisions of this subsection, such regulations shall
provide that during the period commencing January 1, 2001, and ending December 31, 2002,
the minimum wage for persons employed in the hotel and restaurant industry, including a
hotel restaurant, who customarily and regularly receive gratuities shall be four dollars and
seventy-four cents per hour, except during said period the minimum wage for bartenders
who customarily and regulaily recelve gratuities shall be six dollars and fifteen cents per
hour.] Notwithstanding the provisions of this subsection: {1) For the period commencing
January 1, 2001, and ending December 31, 2001, such regulations shall recognize, as part of
the minimum fair wage, gratuities in an amount equal to {A) twenty-six per cent of the
minimum fair wage per hour for persons employed in the hotel and restaurant industry,
including a hotel restaurant, and (B) three and nine-tenths per cent of the minimum fair
wage per hour for persons employed as bartenders who customarily and re gularly receive
gratuities; and (2) for the period commencing fanuary 1, 2002, and ending December 31,
2002, such regulations shall recognize, as part of the minimum fair wage, gratuities in an
amount equal to (A) twenty-nine and three-tenths per cent of the minimum falr wage per
hour for persons employed in the hotel and restaurant industry, including a hotel
restaurant, and (B) eight and two-tenths per cent of the minimum fair wage per hour for
persons employed as bartenders who custornarily and regulatly receive gratuities. The
commissioner may provide, in such regulations, modifications of the minimum fair wage
herein established for learners and apprentices; persons under the age of eighteen years; and
for such spectal cases or classes of cases as the commissioner finds appropriate to prevent
curtailment of employment opportunities, avoid undue hardship and safeguard the
minimum fair wage herein established, Regulations in effect on July 1, 1973, providing for a-
board deduction and allowance in an amount differing from that provided in this section
shall be construed to be amended consistent [herewith] with this section without the
necessity of convening a wage board or amending said regulations.

Sec, 3, This act shall take effect from its passage.

Approved May 31, 2001
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Substitute House Bill No. 5057
Public Act No. 02-33
AN ACT INCREASING THE MINIMUM WAGE.
Be it enacted by the Senate and House of Representatives in General Assembly convened:

Section 1. Subsection (j) of section 31-58 of the general statutes is repealed and the following
is substituted in lieu thereof (Effective July 1, 2002):

() "Minimum fair wage" in any industry or occupation in this state means a wage of not less
than [two doHars and sixty-six cents per hour, and effective January 1, 1979, not less than
two dollars and ninety-one cents per hour, and effective January 1, 1980, not less than three
dollars and twelve cents per hour, and effective January 1, 1981, not less than three dollars
and thirty-seven cents per hour, and effective October 1, 1987, not less than three dollars and
seventy-five cents per hour, and effective October 1, 1988, not less than four dollars and
twenty-five cents per hour, and effective January 1, 1999, not Iess than five dollars and sixty-
five cents per hour, and effective January 1, 2000, not less than six dollars and fifteen cents
per hour, and effective January 1, 2001, not less than six dollars and forty cents per hour, and
effective January 1, 2002,] six dollars and seventy cents per hour, and effective January 1,
2003, not less than six dollars and ninety cents per hour, and effective January 1, 2004, not
less than seven dollars and ten cents per hour, or one-half of one per cent rounded to the
nearest whole cent more than the highest federal minimum wage, whichever is greater,
except as may otherwise be established in accordance with the provisions of this part. All
wage orders in effect on October 1, 1971, wherein a lower minimum fair wage has been
established, are amended to provide for the payment of the minimum fair wage herein
established except as hereinafter provided, Whenever the highest federal minimum wage is
increased, the minimum fajr wage established under this part shall be increased to the
amount of said federal minimum wage plus one-half of one per cent more than said federal
rate, rounded to the nearest whole cent, effective on the same date as the increase in the
highest federal minimum wage, and shall apply to all wage orders and administrative
regulations then in force. The rates forlearners, beginners, and persons under the age of
eighteen years shall be not less than eighty-five per cent of the minimum fair wage for the
fixst two hundred hours of such employment and equal to the minimum fair wage
thereafter, except institutional training programs specifically exempted by the
commissioner. '
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Sec. 2. Subsection (b} of section 31-60 of the general statutes, as amended by section 2 of
public act 01-42, is repealed and the following is substituted in lieu thereof (Effective July 1,
2002);

(b) The Labor Cominissioner shall adopt such regulations, in accordance with the provisions
of chapter 54, as may be appropriate to carry out the parposes of this part, Such regulations
may include, but are not limited to, regulations defining and governing an executive,
administrative or professional employee and outside salesperson; learners and apprentices,
their number, proportion and length of service; piece rates in relation to time rates; and shall
recognize, as part of the minimum fair wage, gratuities in an amount equal to twenty-three
per cent of the minimum fair wage per hour for persons employed in the hotel and
restaurant industry, including a hotel restaurant, and not to exceed thivty-five cents per hour
in any other industry, and shall also recognize deductions and allowances for the value of
board, in the amount of eighty-five cents for a full meal and forty-five cents for a light meal,
lodging, apparel or other items or setvices supplied by the employer; and other special
conditions or circumstances which may be usual in a particular employer-employee
relationship. [Notwithstanding the provisions of this subsection: (1) For the perfod
commencing January 1, 2001, and ending December 31, 2001, such regulations shall
recognize, as part of the minimum fair wage, gratuities in an amount equal to (A) twenty-six
per cent of the minimum fair wage per hour for persons employed in the hotel and
restaurant industry, including a hotel restaurant, and (B) three and nine-tenths per cent of
the minimum fair wage per hour for persons employed as bartenders who customarily and
regularly receive gratuities; and (2)] Notwithstanding the provisions of thig subsection, for
the period commencing January 1, 2002, and ending [December 31, 2002] December 31, 2004,
such regulations shall recognize, as part of the minimum fair wage, gratuities in an amount
equal to [(A)] (1) twenty-nine and three-tenths per cent of the minimum fair wage per hour
for persons employed in the hotel and restaurant industry, including a hotel restaurant, who
customarily and regularly receive gratuities, and [(B)] {2) eight and two-tenths per cent of
the minimum fair wage per hour for persons employed as bartenders who customarily and
regularly receive gratuities. The commissioner may provide, in such regulations,
modifications of the minimum fair wage herein established for learners and apprentices;
persons under the age of eighteen years; and for such special cases or classes of cases as the
commissioner finds appropriate to prevent curtailment of employment opportunities, avoid
undue hardship and safeguard the minimum fair wage herein established. Regulations in
effect on July 1, 1973, providing for a board deduction and allowance in an amount differing
from that provided in this section shall be construed to be amended consistent with this
section without the necessity of convening a wage board or amending said regulations.

Approved May 6, 2002
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SPEAKER ABATE:

Tha motion'bafdr; us at this time is a motion to divide.
The motion that we pass retain xelates to the guestion pending
before the Chamber which iz consistent, of course, Rep. Shays;
with the ruling that I made ea;lier'today. 8o, tha matte?
pending before this Chamber for action at this time, is that we
aivide the gquestion. The motion that we ﬁass retain relates to
the quegtion pending which is the motion to divide. Will you
remark on the motion thz;t we pass the gquestion pelildi_ng
retaining its place for action.”
REP. BALDUCCI: _(27th)

Mr. Speakex,
SPEAKER ABATE: _ -

Rep. Balducci.

REP, BAIDUCCI: ({(27th)

Mr. Speaker, I think I oppose the mobtion to pass retaln.
If we are goiﬁq to divide the guestion, and if T understand the
possibility of what the division will be, ﬁhis blll is more ox
less a package and a compromise that has been worked out in.which
forty eight hours has begnilowered or changed to forty. hours,
and a percentage or an index réplacing the sixty cents which had
préviously been the method of rewoval on wages for waltresses. A
The original proposal last yeax dealt with the twenty—six'to

twenty~eight percent increase. This one is a flat twenty—-three
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©motion.

‘oppose the pass retaining this,; Mr. Speaker, At least, I tuy

Houge of Representatives Wadnesday, March 26, 1980 145
: kir

percent across the board. And I feel if we end up pass retaining
this particular bill} I don't think it's going to solve ox resolva
the problem, I think the entlre piece of legislation need be

before this Chamber as one bill. And therefore, 1 opposs that

SPEAKER ARATE:
Will you remark further on the motion?
REP, GROPPO: (63rd)
Mr. Speaker,
SPEAKER ABATE:
Rep. John Groppo.
REP, GROPPCO: (63xd)

Mr. Speaker, on the questlion of pass retaining ~- I

o be vonsistent. The bill is presently before us, has been
before us. The question to divide the question would certainly
scuttle the bill, and I thiﬁk.that an agreement waz made as the
Chairman of the Labor has‘indicated, end T think wa ought f{o
adhere to his commitment and defeat the motion 1o pass retain.
and we should ﬁass the bili,
SPEAKER ABATE;:

Will you remark furthery on the motion? Will yoﬁ remark
further on the motion? xi not, all those in favor, please

indicate by saying, aye.

AO9E - e




i oy < EF T aa—aaa Ch i t-a ot ke 12 s i

L | T 867

s
g e

Wednesday, March 26, 1980 146

B Houge of Representatives
kir

| REPRESENTATIVES:
r A Aye,
«  SPEAKER ABATE:
All those opposed, nay.
REPRESENTATIVES:
; - Nay.
SPEAKER ABATE:

. Phe nmotion fails,

Wt oy

The mattex beforé us at this timg, is a motion to divide
. the guestion, Rep, Otterness, since you axe the proponent of
the motion, Madam,. ybu are required pursuant.to the.provisions
E) sat forth in Mason's Manual of Leglslative Procedureé to get
forth for thils Chambexr sgpeciflcally the guestion that you wish
di#iéed. Wwould you proceed please, Madam?
REP. OTTERNESS: (42nd) '
. 1'11 withdraw my motion,
SPEAKER ABATE:
The motion has been withdréwn.
| - #ill you remark Further on this bill? Will you remark
further on the bill? If not, would all the members please be
seated? Would all stgff and guests please come to fhe‘well of.
the House? The machine will be opened,. Would all staff and

guests please come to the wellvof the House.
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THE GHAIR;

.

i

W11l you remark further?  Hearing no objestlion, it may be

placed ou the cgonsent calsndar,

THE CLERK:

Moving to page 24 of the calendar, Oalendar No, 232, File
No. 106, House Bill No, 5667, Au Aot Joncerning The Minimum
Wage Gratulty Allowance And The Vorkweek For Certain Establish-
ments with a favorable report of the Committee on Iabor and
rublioc Employees, ’
THE (HAIRS

senator gkelley,
SENATOR SKELLEY!

Me, President, I move for agoeptanae of the Jolnt com-
mittee's favorable reaport and passage of the bill,
THE GHAIR ‘ | |

~ Yes, Mr. President. This bill does two things., It takes

eway the flat 60¢ allowanoe that is ourrently deducted-from
the minlmum wage fTor waltrogses aﬁd inoreases that to 239 of l
the minimum wegs, It also eliminates from 48 to 40 hours the
amount of btime that an iﬁdivldual has to spend in oértalin in-

duatries in regsiving thekr overtime paymenta, The bill's a

compromise, i veagsed our committes unanimougly end I agk that

i+ be plaoed on the.aonsant..oslepdaie.

THE QHAIR:

Hearing no olijection, go ordeysd,
' Y A Y Ty W 1YY e ey Py e S g s Caypapyt
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federal government is'alsc talking about a minimum wage

increase, I think it's the right time. I can only
recall two other Limes thal we've done something like

this and I think its time has come, so I rise in support

of it, Thank you Madawm Speaksr.

DEP. SPERKER CURREY:
Thank You sir, Representative Prelli of the 63cd.

REP. PRELLI: " {63rd)
ThankryoufMadam Speaker. Madam Speaker there's
some new language in the bill) thar I rgally don't
uwnderstand and I find it hafd to ask a question becanse
I think we all know what a bartender is, But through
you a question te Representative Donovan., Could you
explain to me vhere bartendsr is defined in any of the

labor statutes? Through you Madam Speake%.

DEP, SPEAKER CURREY;

----Representative [onovan.

REP, DONOVAN: (84th)
Through vou Madam Speaker, the woxd bartender is

. e — L,

certainly used as to clarify an individual who works in
the restaurant industry and the language that deals with f
the languags in the amendﬁent deals with the fact that :
that bartender 1ls the person who eéstomarily recelives

gratuities, Through you Madam Speaker.

DEP, SPERKER CURREY: _ _ ;
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i a
i

e

4 - . il

b Representative Prelli. — : b

i,

REP. PRELLI: (63rd)

"»._W_ Sl

A

Thank you Madam Speaker. Madam Speaker, is a

o
ol

. bartender a person who only mixes drinks, or could it be l .G

T A

a waitress who has to go and get glasses of wine?.. Would

T
=

W a e T s T {)
LR At o) .--\L.wfr.,_;.':\.u'ﬂ b Ay
i

.that be considered a bartender? Through you Madam ' iﬁ} .

Speaker,
DEP. SPEAKER CURREY: ' ;

Representative Donovan.

REP, DONOVAN: (84th)

Through you Madam Speaker, a bartender is a person

e ST e e T SR e y - . = -

O epe 3 R T y Tt e e s R B 5 - -
D T Py e L Spertebiy . e Wit ey A ooy o i T T £ e ]
T Ly st e T T el SN LY o et g S A B R N L S g Pk o i
o IR g ¥ ST T b (PR it st g I e oy - o = = s = = = ol 520 Lo et

e X ATt fiwrs e A A R e T o g e ettt g e

? who mixes drink as opposed to a waitress. Through yo . ;iﬁ]

4 - ' ! !::

I Madam Speaker. % .

E DEP. SPEAKER CURREY: ]

b Representative Prelli. DAY IAN

K . o HEReE

E. . C s [l

i REP, PRELLI; (63rd) Wl e

lgr‘ 2R '51 ]

3

..

b

the small restaurants around the state they don't a have
o

3 Thank you Madam Speaker. Madam Speaker in a lot ofA f;;w

full time bartender. They have waitresses and they mix:
all the drinks for the individual. Through you Madam X

Speaker would that waltress then be considered a

S e i AN S s e

. bartender? . oo : gif i
. 513‘,

DEP. SPEAKER CURREY: ' ' |

. ‘ i
g Representative Donovan. lﬁ
' L
i

REP, DONQVAN: (84th)
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Through you Madam Speaker, no,

DEP. SPERKER CURREY:

Representative Prelli.

REP, PRELLI: (63rd)

" Through you Madam Speaker, if the bartender was
workihg at a bar standing behind the bar mixing drinks,
and as part of that somebody sitting at the bar decided
to have something to eat, wouid that bartender now be

considered a waitress? "Through you Madam Speaker.

DEP, SPEAKER CURREY:

Representative Donovan,

REP. BONOVAN: (84th)

Through you Madam Speaker, no. Thank you Madam

Speaksar,
DEP. SPEAKER CURRE¥:
Representative Prelli,

REP. PRELLI: ({63xd)

ﬁell, Madam Speaker, I understand the intent and I
understand the diélogue here, that's why I'm asking the
question. I'm not sure what a bartender is. Because I
don't think there are a lot of places that first of all
the state of Cdnnecticut it's required if you have a bar

or cafe license that you also serve food. 1In a lot of

thoge the bar tender has to serve food. Some of the

food we wouldn't all like to enjoy eating, but they must
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IE
‘serve the food. 7 ' _ i L!%”
.Are they then bartenders? I don't think so I think ‘i#h;LL
they would then bé classified as waiters or waitressgs. . ;éﬁsfg.

If, in many of the restaurants out my way they also f ﬁ!;? &' Hi
have a liquor permit but they don't have bartender on _ :f%i% %§~ s
duty, the waiter or waitress have to serve. We have no Efﬁ!; ég‘ %
definition here. I don't know how many times—we're | ;i ;Eéhigéj i%f
going to have labor cases to decide who is covered and if i -%§¥ si‘
who isn't covered. So I think that's another, as we ’éiEthAgﬁk- 3
vere talking about flaws in this particular amendment 5‘3 E:” :g
along with the 15 year-old here's another definition ?;EQ-E{ .%
that's madef And it's another definition that we don'tg ;§  §£§%« é; 1
know exactly how that's defined. A s ;

Could it be defined later on? It will probably be ) 1
defined the first time we have a labor reiations case on : d%
this an that's where it's going to defined. I'm not ]

=E2 ey !

BT o e SR

- (v
iRl e
i LS RREL R

sure I'm ready to wvote that way. We've been hearing talk

about there's been increase, that this is going to be an

‘increase that it's still going to be lower -than : ;

Massachusetts but we're going to be higher than New York

and Rhode Island and as I look at it -- we haﬁe to look
at it maybe in a little different way than we might be
looking at it.

This is the second time in two years that we've

been asked to vote on this, three years, because we'll . [.;IE..

A102 N




i s | el
| “ i
~00) | 55: [
i 19 o e
. . i .g”.;;. Bl
House of Representatives © Wednesday, April 17, 2002 N ‘ﬁi'ié@ﬂ !..
. . ol i ﬁ! ;
L
Seeing no objection, the rules are suspended for : .if : }fgﬁ k
the fnmediate transmittal. Clerk please call Calendar f f%' E?ijza
- |k |§
r- . CHERK: l* il e f
Ono page 24, Calendayr 331, substitq&gmggfwﬂgégizL i ;kléé. ! %f ;
AN ACT INCREASING THE MINIMUM WAGE, favorable report of I EL: Jl
ﬂthe;eommitﬁée Appropriations, . légéﬁ;_ ;:ﬂ
‘DEP. SPEAKER HYSLOR:. - ; ) s 1. hg rl!] I %l
Representalive. Donovan. ' :gg‘ ﬁ*w
REP. DONOVAN: (84th) R A
Govdl afternoan Mr. Speaker. B , s i_; i
DEP. SPEAKER HYSLOP:. "': ?:J
Gopd'afterncop. ) Lo '%_é'if_l
REP, DONOVAN: (8&4th) o ]
Mx. Speaker I move acceptance of the Joint r: E?t.-
Committee’s fLavorable report and passage Of.the billy i :;f
DEP, SPEAKER HYSLOP: - P
Question is on acceptance ahd pass;;e, will you ﬂ'f
: remark? . ; ij
; REP, DONOVAN: - (84th) I
F Thank you Mr, Speaker. Mr. Speaker, this bill é:ig;
E , would lncrease the wminimum wage for workers in the State é; Ei‘
. 6f Conngcticut to $6.90 as of January 1, 2003 and $7:.10 f; g
; January 1, 200@.'The bill also includes the current tip ,élg
t ~ eredit amount for th. 2 who customarily and regularly :éi
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receive tips, which.includes waiters, waitkesses and

Py e T

T R e Ty

A
= e

o o

?artenders. I move. passage. (o iﬁf; i

DEP, SPEAKER HYSLOP: R {% |

Question is on acceptance will you rem;rk? . gﬁjéé ﬁg E;

. RER. DONOVAN: (84bh) . « . . : : f%ﬁh”;@%iga{
. Yes Mr. Speaker, Mr. Sp@éker the Clerk is in ;5 ﬂ!MfEI:%JI'

possession of an amendient, LCO 3316, ? ask that.the ;gigﬁ %ﬁ; ;
Clerk call and I be alleowed fo summarize. . . ] été_ﬁ ﬁgq

e

DEP. SPERKER HYSLOP:
Clark please call 1iCO ‘3316, to be designated House

“A%-and the Réa;esentat&ve has askéd leave to summdrize,

CLERK, -+ -
. L1CO 3316, -House MA” offexed by Representative

Donovan,

DEP. SPEAKER RYSLOP:

Raprasentative Donavan,

REP., .DONOVAN: (84th)
Yas, thank-you Mr, Speaker. Mr. Speaker as I

mgﬁtioqed earlisr there is tip credit that emplovers can
use in calewlating the minimum wage for Lhose people ~
waiters, waltresses and bartenders - and in taiking to
the Office of Legisiative Reseéxch-ye thought to clear

up any confusion over waiters, waltresses and bartenders

that we make the language to be consistent,

_ So the language which we changed actually in line
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71, add to the waiters and waltresses Lhe same language 1| i :

H&F that we have for bartenders, which would say yho ¢ b ;f ;%* i
g': customarily and reqularl} raceive gratuities and I move 5 F;ﬁ:ﬁ iﬁ%: ;j
adoption, f fﬁ‘!{ %%’ g
DER, svmagég HYST,OP: B * §£,1; E%; f
Quastion is on adoption of House “A*” will you - | :.L'E! EQ%!f
remark &n Houée AR Wil you remqgf on House.“A%? » . :“E:-ﬁ‘égip:
Representative Cafero, e :55; ? gﬁi~ 5
‘RER, CAFERD: (l42nqd) . . - "iiﬁifi %ﬁﬁ VE
e+ .- Thank you Mr.-Speaker. A guestion.through you to EIE }} %s;
Ehe‘proponeni of: the amepdnenty? - . . ’ 3%‘“” é?i.‘¥
DEP. SPEAKER HYSLOP: R jii f
‘Pléase frame your guesation.. ; ; 5il§% 1:
REP. CAFERO;  (142nd) SHE §%

TR Wi Wi i

-
a4 by
e e e

Representaltlive Donovan. -

Through you Mr. Speaker to Representative Donovan, ; 'EJ:F%?.S
What is the difference between this amendment and what f %L{lg; ._:
we- passed out of labor with regard to this particularx ?55%Li|§§ ;.:
igsue? Through you Mr. Speaker. - | f;f? %%? (L
DEP. SPEAKER HYSLOP: o %% 7
il

REP. DONOVAN: (84th) ;
|

If T may, the bill was amended in Appropriations so

that made a change. The amendment just deals with, we

have two sections of people who receive tips waiters and

waitresses people in the hotel and restaurant industry, |ill i

- A105
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* and bartenders., We have the language for waiters and

a
W

- . ol e
e el

waltresgses has been around fox some 50 years, it didn't

" use the .words customarxily and regulanly receive tips

though that 'is certainiy the understanding that is what -

! (O
o N e e

= o .. -
SRR e nea
T S e e R O o s

R

the regulations call for, that’s what we use.

hartenders were added ye' put that-lanquﬁge in and

Yegislative.research tholght there was some confudion '

these, we wanted to claxify it.

L
%

We’ve talking about the same'group of people. And

1t7as antechnical amendment:more than

that’s all it does,

it g,

ORP. SPEAKER HYSLOP:

Representatlive Cafara,

2

=

=

sl

kY]

=

[

©

an
e e
S e Pt S

(142nd) |
‘Thank you Mr, 8peaker, again throuwgh you ta

CAFERO:

RER,
Representatlve Dohovani You referenced that the biil.wa&-

élso«amended in Approptilations, It was amended with,
regard to this issye of employees who neceive

gratultiss? Through you Mr. Speaker.
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SPERKER HYSLOP:

LER,

.
e P )
Sl

Repregontativs Donovan,.

{84th) "

DONOVAN:

REP.

oo ol
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Through you-Mr. Speaker; yes it was., Actually not
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+

without any change "1t would be 23% less of the minimum

wage.- The bill was amended to rajlse to 2%.3%, which is

actually the curvent rate this year, which runs out at

the end of this yeér; ’

- M d e LAY )
A A e it ay
A T e e e e e Ty
S 4 E R T ey s
T e g . DI E -
A W T e P A e o o 0

#ill you remark.on.House "A"? Will you remark on

e

T

REP, .CRFERO: {142nd) . - : R f

- ‘Thank-yéu My, Speaker. 1 é ; .f

DEP. SPEAKER HYSLOP:, * ° . . o —_— IR
;

House *"B¥?  1f not ws'll try your minds. All those in .

e

NS T

Y it

Iy

e

v
e Pt

Sl el

Pl mirs e

PR [ sl

faver signlfy by saying aye, .

S clury vy

e
T, L
ey

s ket 253,

5 A et
B e DT E St o

o S

REPRESENTATIVES :

- Aye,
DEPJ?SPEAKER HYSLOP:
Thoss. oppesed? The ayes have it,°House “A” is
.adopted, Wil you‘remarﬁlfurther on the bill as amended?.

t
§
i

v

o

e

e
" Representativa Donovan. ; M

REP, DONOVAN: (8ALh)
Tsank you Mr. Speaker.-Agailn, you know I’'m here on-
the floor talking about increasing the minimum wage. *fﬂ.
Cer&aiﬂiy this bill would'affect those who are the ib
lowest paild workers in this siate. I have,to'ﬁhink ahout ‘

. who they are, thay tend to be recently laid off workers fﬁ:=

trying to find work, low skilled employees, disabled S ik

people, formexr welfare reclplents, students, elderly,

the poor,
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; The demographics are that from the stabtistics that I:f tégkl-
E I‘ve found that 40% are scle bread winners in the _:?a ﬁfgj i
ﬁ familyg two~thixds are women, 70% - §5% are adults and i ;ii. 5
.§§§f '  ve actually heard testimony that 20% of, the homeless ax¢ [ . ;* iiz 5
g ?? in'shelteré are employved, So this bill would raise the ;. -;f f_? ;
i .Qaqes,for'thoae workens, L : .é fég' ‘
We certainly want ‘thosa workers to recelve a 2 if i i '
. minimum standard of living. I think the bill, we*ve.beeé. §$ Z%f ;
', ghle to work opt’ the tip-credit with the rastaur@nt-., li §,§:-J
' dndustry. They! rer supporting the bill before us, We i' }:; ;T
- think the ingrease is & modest one, I.certainly urge thg , Jf i:;? il
"body here to suppa.rt it. Thank you M, Speakar, ‘ {il
BBE;..;:SPEA_K-E:R HYSLOP: .‘ }: i
Will you remark furthen? Representative sawgerﬂ 5' ?% |
" REP, SAWYER: {S5th)~ . sk " \
'“ﬁhaqk you My, Speaker., A question Tor . j gl
" Representative Donovan please, . |
DEP, SPEAKER HYSLOP! ‘
e Please proceed wlth your question. -
;ﬂ;{ REP, SAWYER:  (56th) s
%i% Sir could you please tell me currently what the
%?1 minimum was is:in the surrounding states New_York,'
?f Magsachusetts, and Rhode Island sir? |
bEP. SPRAKER HYSLOP! . * E
Reprgsentative Donovgn. i
!
I
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L i 1&): 15150
‘there. It’s heen, Ifve beon here ten.years and for ten if -H g;? e
S B Cin ,
bagpd e E RN
years we've heen trying to do it right and we haven’t %;iﬁj #&y {8l .
i":" i };3' iR
done it yet, We can’t depend on property taxes so the | [ Eﬁ:s hkjﬁj il
more affluent cities have to have ‘better school systems ;”Eii'%# I
. [T S d
* ‘ 3 I!I -. -
than we have. in the laner city. And.so being able to pay 1l il 1@? :
Ltk

i
!
. T
someone a few dollars to make a décent living and -that IJ:ZI';:
I

.is"a Few dollara. This is‘the most expensive state in - ! f . jw

. ) i - BRI ET

- the country 4n which..to rwve, so comparing us with.thaSé-i‘?;yt
. ) . tH : ‘]

- states that are ‘around us is an unfaiyr comparison. b E i
. 1 e !

. -i'grjus&'wa$ iniMassaghpQgttsf'my family lives there. 'h !
< 17 JPhat. they pay for rent,.whéi.they'pay for food, what

' they. pay for other things - is no where near what it costs;

)

g L ey AL T g
s e e i i s 0
R o e e e =
: Py

ATy

- o do-in the Shaﬁe‘of-COnnectiout, o0 ¥ firid that -. . -;j;m|

© argument. to be a 1ittle bit lacking in substance, And, §? 5

once again, untilrwe have: the political will to.do the, ﬁglﬁﬁ

foitt]

- Sheff vefsus O/Nelll ¢ase in the way‘it should be done

]
o A
T

e v Ta sr b ra mm e i - - [ . wre el

AN S S [ i
we will never «get bLhe ratcheting up of experience that j ;ﬁ

P
s
L e

e

is needed by our young people in the State of

R
-" o i
AT N
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i

Comnecticut, especially those. in the inner ¢itiss, Thanﬁ ';;Bﬁ;

S

an
]
i,

you Mr. Speéker».
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o e v 0P,
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DEP.. SPEAKER HYSLOP:®

ity
et reicere

Representative O/Connoz,

e 1T STETYY
CCLL Ol coliried M el I
s R badeyrkieg

Y S

[t

REP, O'CONNOR: ({35th)

ey b

vl

Thank you Mr. Speaker. . I have some reservations

AT NI et yyreys e n e AN . P x - S e
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about raising the minimum wages at this time,

ey e,
i
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‘i"- House of Representatives S-Je‘zdnesday, April 17, 2002 N 1t e
15 ) ot
; particularly since the economy is unstable and not on ';:: 'i ::}]Eﬂ
f sure foo';:-anc; the cost of doing business is just too l‘ g.ii E‘['é!’
high right now, I hear it all the time from ocur small . lij :j :ig}
§i§ ’ business owners, the mom and pop shops, This is not Ei&!?: lif’; |
Fj,i g_ping to-affect athej corporatioﬁg ' -wh'ich a ‘.l,ot of people lél,{ﬁ ‘éggié
5:‘ + . wwant to te;ke it out on. ‘_ . !’lf ;l;:’ ;;}il'
{{l I think if we really want to do something for the : ]:}: 4‘§i.
%! folks, that. the proponents of this bill are tiying to ) t,ng- {h 'i il
} _ Welp is to-pass a bill on the earned income tax credit, : 3 fl }lgi
:I‘ . T think -thi?. is # more viable cption and'I think it’s !F ! ;fg:
- gomegthing hhgt‘we_“ffhpuld Pl%rstfe in the future. That . ' h f‘ ,%é
i ‘hoing' sad, 1 do suppoxt some of .the provisions o the | il Ik
,. ‘. hotel -and-.réstauraqt' tip eredit, 'It‘s. vitally import.an{c . ' é:’ Q‘,
}% -"c_o‘the zéstaurant and j:c;u'risin areas in my districiﬁ;;‘mw :::, .l rfl;{v
;'. obecayse of that. at this polnt dn.time I'm really toxn on !]:! Bl iﬁffi :
; -.thia_a bill and will be making my dacision in the next few vigi;.».}: ! EWF
a moments. Thank you. - N J ”) i:g}f,!
i | DHP. SPEAKER HYSLOP 1 ﬁl ;‘;‘éi
} Will you remark further on the bill as amendedl? 2 PTT: :‘fi}:;
!i Will you remar_k furthex on the bill as amendsd? If not., | ;{ ;i :gtll
‘F staff _and_guests to the well of the Housgs, the machine -,;Q]: liJ
Jc will be open. : “ J*' j’f:
CLERK: . | | , i !5;!
; _'L‘he House of Rebresentatives ts voting by roll ..é ii’ E'E"E“
_, call, mamber‘sA Lo the Chawmber. The House is voting by ;:1 : E{ i
i

E*ﬂ'ﬂm-"“:ﬁh’-‘.’
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HOUSE OF REPRESENTATIVES Hay 29, 2013

Represenﬁative Tercyak,
REP, TERCYAK {26th}:

Thank you wvery much, br, Speakef. Nothing in
this bill changes‘in terms of who is eligible foxr the
minimum wags, who is eligible for less than the
minimum wage because itfs a training wage or because
they get gervers’® wages with a tip credit or because
they get bartenders' wages with a separate tip credit,

To collect tips from‘customers and then withhold
those tips from services is called wage theft, and in
the states around us, wage theft is punished by not
jugt for storing the wages but double penaltiesa. UWe
may address that later in the Session; but in thie
bill we do not.

However, it ié 5ti1ll called wage thefl and is
worth reporting to the Department of Labor,

For veterans' oxganlzations or other places where
here are sexvers who axe not allowed to collect tips

and nobody collects tips in their names, then they are

axpected to be paid the stralght miniwum, &t least the

stralght minimum wage because there are no tips to be
e ' .
offget by & tip ¢xedit.
Thank you very much, Mr, Speaker, I hope that

answers the question, through you, sir,
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That's what we‘re considering here tonight, I
think.th;s is the right thing to do and T believe the
facts show that. Thank you for this opportunity, dr,
Speaker. '

DEPUTY SPEAKER RYAN:

Thank vou, Representative, Representative Carter
of the 2nd bistrict, sir, you have the Floor.
REP, CARTER (2nd}:

Thank you very much, Mr. Speaker, You’know.
ladies and gentlemen, I definitely understand what my
good colleague juskt mentionéd across the ailsle with
respact to studies.

vou know, frankly, thexe have been a lob of
studies done about bthe minimum wage and I would take
issue with the faet that they've all conclusively
proven that the minimunm wage has no effect on

employability or the economy because it does.

" There are a number of studies out there that show
that it affects job growth when you raise the minimum
wage. There are fewer people who may hire multiple
people, I think one of the business ownérs here
tonight said that you know, if you've gob a couple of

people who axe going to be waltresses, or I shouldn't

say waltresses, but let's say kitchen people, if
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‘You're going to pay them a higher wage you may not be

able to hire two, and I think that's a real issue,

We're talking about when somebody _migh}: ha a
pizza guy. Well, it's going to be a lot more difficult
for somebody to hire an extra plzza delivery guy when
you're going to be paving a higher minimum wage, and
we certainly sae that with‘respect to our nonprofits,
which I mentioned earliex tonight.

You know, I know that my YMCA is going to take a
$50,000 hit next year, you know, What does 50 grand
mean to the programs for YMCA? You know, s it going
to mean bhat welre not going to be able to offer as
many scholarships for kide to come in fres, I mean,
that*s what the YMCA does, ‘

TL's not about, you know, just a business, It's
about doing something good in ouxr communibty and there

are going to be a lot of kids who aren’t golng to have

the abilily to come Lo camp just because we raised the
minimun wage, ‘

You know, economies are a strange thing, I've
had the feeling in this huilding and in this, I should
say this proflessional politics, that people helieve
that we don't affect the economy as much as we really

do., I think there's a sense that our economy st
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Madam President, the Clerk is in possession of LCO
Amendmenlt Number 7780, I move the amendment and seek
leave to summarize,

THE CHAIR:
Mr. Clark,
THE CLERK:

LCO Number 7780, Senate Amendment Schedule “A7,
offered by Senator Osaten, eb al, :

THE CHAIR:

Senator Osten,

SENATOR OSTEN:

Madam President, this --
THE CHAIR:

bo yvou move the adoption, Ma’am?

SENATOR OSTEN:

I move adoption of the amendment.
THE CHAIR:

Motion is on adoption,

@;;&nyou remark, Ma'am? o o

SENATOR OSTEN:

Madam President, the -- the amendment is a very baslc
amendment, It changes the amount of the minimum wage
recommended in the underlying bill from January 1,
2014 to 45 cents, January 1, 2015 to 30 cents, .1t
keeps the tip credit, what most people refer to as the
tip cxedit, as it is and it keeps a training wage
incorporated into the undexlying bill.

THE CHAIR:

A114




State, Labor Dept. v, Amerlea's Cup, Not Repdned tn A2d (1994}

i1 Conn L Rpir. 379~

1904 WL 162415

UNPUBLISHEDR OPINION, CHRCK COURT RULES
BEFORE CITING,
Superior Cowrt of Connectient, Judicial
District of Hartford-New Britain, at Havtford.

STATE of Conneeticut LABOR DEPARTMENT
v,
AMERICA'S CUP, et al.

No. CV g2 0516750,

I
April 15, 1994,

MEMORANDUM OF DECISION ON
MOTION FOR SUMMARY JUDGMENT

MARY R. HENNESSEY, Judge.

*1 The State of Connecticut, Labor Department, filed 4
two count complrint on September 28, 1992, against the
defendants, America's Cup, and Frank Maratta, president of
Walerfront Restaurants, Ing,, a partuor in America's Cup,
The State alleges {hat the defendanis, as employers within
the Slate of Conneeticut, failed to pay the minimum and/
or overtime wages fo approximately seventy employees
- (hereinafter “complainants™), The State seeks to colfect
double damages for these unpaid wages, pursuant to § 31-72,

On December 2, 1992, the State filed a motion for summary
judgment with an sccompanying memoraadum of law.
Attached to the State's motion for swmmary judginent is a
“Stipuiated Statement of Facfs In Lieu of Affidavit,” dated
December 2, 1993, (hercinafter “stipulation”) signed by all
the parties, The partics stipulats {hat the defendant America's
Cup is a restaurant within the meaning of Labor Department
regufations (hereinafter “regulations”) § 31-62-El through

B4, and thai the complainants wers employed by America's

Cup as badenders, The stipulation firther states:

15, The parties agree that if the complainants are “non
service employees” within the meaning of Regulation
31-62-E2(d) of the Depariment of Labor, then the “hp
credit” niay not be taken and the defendant is liable for the
amount in dispute, to the plaintiff,

WESTLAW  ® 2016 Thomeon fabters. Mo ciaim (o origiegd LLS. Governmenl Worka.

16, The parties further agree that if the complainants are
“service employees” within the meaning of Regulation
31-62-EX(e} of the Department of Labor, then the “lip
credit” may be {aken and the defondant is not liable for
payment of the amount in dispute.

L. Labor Depariment Reguiations.
General Statutes § 31-60(b) requires 1he adoption of
regulations recognizing ecertain gratuitles ns part of the

minimum wage. ! Phis statute states in part,

“Gratuities” means a voluniary monetary coniribulion
received by the employee directly from a guesi, palron
or customer for service rendered. § 31-02-E2(s).

The labor conunissiongr .., shall make such regulations as
may be appropriaie to carry oul the purposes of this part.
Such regulations ... shall recognize, as pact of the minimum
fair wage, graluities in an amount cqual to hwenly-lhree
per cenl of the minimum fair wage per hour for persons

employed in the hotel and restaurant industry....?'

2 public Act 80-64 mads recopnilion of pratuitics

mandatory.

Regulations § 31-62-B2(c) and {d), adopted pursuant to §
31-60, distinguish a “service employee” from e “non-service
emplayee” of a restanrait.

“Service employce” means any
employee whose dutics relate solely to
the serving of food andfor beverages
fo patrons seafed at tables or booths,
and to the performance of duties
incidental fo such service, and who
customarily receives gratuities, “Non-
service employee™ means an eimpleyee
other than a service employes,
as herein defined, A non-service
employee includes, buf is not Hmited
fo, counfergirls, counterwaitresses,
cowtermen, counterwaiters and those
employees serving food or beverage to
patrons at tables or booths and who
do not eusiomarily recelve graluilies as
defined above.

. '(Bmphasis added.) Scction 31-62-E2(c) and (d). Pursuant
to regulations § 31-62-E1 et seq,, if the complainants are
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found to be service employees, the defendants are enlitled
ta recogntize, as part of the minimum fair wage, gratuities
received by the employee. However, if the complainants are
detormined to be “non-service employees,” the complainants
are entitled ta receive the full minisin fair wage.

¥2 Section 31-62-B4 scis forth the rule for determining
whether a restaurant employes who perforing boih service and
non-service dulies may have gratuities applied as part of the
miniriwm fair wage.

If an smployee performs both service
and non-service duties, and the time
spent on cach is definitely segregated
and so recorded, the aliowance for
gratuitics as permitled as part of the
minimum fair wage may be applied
to the hours worked in the service
category. If an employce performs
both service and non-service duties
and the time spont on each cannot be
definitely segregated and so recorded,
or is not definitely segregated and so
recorded, 7o allowances for gratuities
may be applicd as part of the minimum
fair wage.

“The winimum wage law ... should receive a liberal
construction as regards beneficiaries so that it may
accomplish ‘its purpose.” Shell O#f Co. v. Ricciuli, 147
Conn. 277, 283, 160 A.2d 257 (1960}, citing West v. Egan,
142 Conn, 437, 442, 115 A2d 322 (1955); sce Rising
Sun Enterprises, Ine. v. Frank Santagulta, Commissioner,
Superior Courl, judicial districi of Hartford, Docket Ne.
132588 (April 6, 1979, Graham, 1.). “This applics nto less fo
the rules and regulations adopted by an adminisirative agency
under its delegated authorily to implement those laws.” Rising
Sun Enrerprises, Ine. v. Frank Senfaguita, Conunissioner,
supra.

“The legistative policy of the minimwm wage law Is to
establish a wage falrly and teasonably commensurate with
the value of a particular service or class of service rendered.”
Wesi v. Egan, supra, 443. “In furtherance of that principle,
it is essentin} that exemptions or exclusions be striotly and
narrowly construed. The burden rests on the employer to
establish that his employees come within an exempfion.
Whether particutar employces ave within the coverage of the

law must be determined in each case on ils own parlicular
facts,” (Citations omiited.) Shefl Ol Co, v, Riccinti, supra.

2, Attacking the Validity of the Regulations.

The defendants contend that the definitions of “service
employee” and “non-service employee” in the regulations
creale “an acbiteary restrictfon [that] goes beyend the
mandate of lhe enabling legislation [General Statutes
§ 31-60]." (Dofendants' Memorandum in Opposition,
December 24, 1993, p. 4.) Specificatly, the defendsnts argue
that by arbitrarily differentiating belween fipped eniployees
on the basis of the size and shape of the cating platforns,
the regulations have unfaitly and improperly narrowed the
legislative intent.

The Staie opposes, however, the defendants ability to
presently attack the validity of the regulations. First, the State
contends the defendants have waived the right to ebject to the
validity of the reguiations, 4s a result of paragraphs 15 and 16
of the stipulation. Second, the State asserts that purspant fo
General Statutes § 31-63, tho defendants have not followed
the statutorily mandated procedurs for a determination of the
validity of the regulations.

*3 General Statutes § 31-63 states in part:

Any person  in  imterest  in
any ocenpation for whielt any
administrative  regulation or  a
minimum fair wage order bas been
{ssued under the provisions of this
parl [Chapter 558, "“Wages”] who is
aggricved by such regulation or such
order may oblain a review of such
rogulation or such order in the superior
court by filing an appeal pursuant to
the provisions of Chapter 54 {Uniferm
Adiministrative Procedure Act].

Pursuaut fo this section, the defendants' challenge to the
validily of the regulations, as a violation of the legislative
mandate of General Statutes § 31-60, is not appropriate at this
time,

The defendants have waived the right fo object to the
validity of the regulations at issue at the present time, given
paragraphs 15 and 16 of the stipulation, Accordingly, the
dispositive issue before the court necessary fo the Stafe's
motion far summary judgment is whether the complainants

WESTLAW & 2016 Thomson Nattors. Mo claim to orginal 1.8, Governmant Winks, ?
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are “service employees” or “nen-service employees,” as
defined by § 31-62-E2(c) and {d) of the Labor Depariment
regutations,

3, The Parties’ Argunients.

The State contends that the coniplainanis are not “service
employees,” as defined in the regulations and thus are entitled
fo reeeive the full minimum wage. Specifically, the State
argues that pursaant to the stipulation, the complainants’
employment dutles did not relate “solely to the serving of
food and/or beverages to palrons scated at tables ar booth.”
Section 31-62-E2{¢). Accordingly, the Stale conciundes that,
pursuant to § 31-62-E2(d), the complainants are non-service
employees fegafly entitled to receive the full minimum wage.

If the regulatians are not found to be invalid, the defendants
aliernafively contend that the complainants, as bartenders,
at¢ “service employecs,” given the intent and mandate of
the legislature to allow for a tip credit where pratuities
are eustomarily given. The defondants attack the resirictive
application of the requirement of § 31-62-EZ(c) that "service
employees™ serve “palrons seated at tables or booths,” as
opposed to the elongated bars in question, Accordingly, the
defendants assert that the definition of “table™ shonld inctude
the bars in guestion, in that food is regularly served on these
bars and the regulations do not specifically exclude such bars
while othenvise exeluding classifications of persons scrving
al “rounters.” '

4. Analysis,

The material facts in this case are nof in dispute. The
complainants, employed by the defendants as bartenders,

worked in the bar/lounge area and oulside patio aren of the
restaurant. These arcas consisted of “long counters (the "bar™)
Liehind which the bartenders primarily performed theiv dutics,
barstools in front of the bar where oustomenrs saf, and chairs

and tables seiup throughout {he area at which customers could .

sil.” (Stiputated Siatement of Fagts, paragraph 4.) The parties
stipufate that the complainonts received both an hourly wage
and gratulties. (Stipulated Statement of Facts, paragraph 5.)

*4 The duties of the complainants, the crucial element in
determining whether they constitule “service employees,” are
described in parngraph six of the stipulation, as follows:

() Bar and Patio setup.

(b} Preparation of alcohol and non-alcohol beverages
and the opening of beverage conlainers For service to
customers.

{c) Serving of beverages to customers sitting and standing
at the bar.

(d) The taking of food orders from customers seated at the
bar,

() The service of food orders to customers sealed or
standing at the bar.

(fy Waiting on tables for food and beverage secrvice in
the lounge and palio ateas, as finther noted below, when
waitpersons were not available,

(Bmphasis added.) The stipulation further states that “[a]ll
such food and drink orders were served at the bar, and not at
the tables or booths in the lovnge and patio areas.” (Stipulated
Siatement of Facts, paragraph 11.) Two ot three days a week,
usually during week days, lunch time, and the winter season,
one or more designated bartenders would be responsible
for servicing the customers scated af the tables or booths.
However, when the bartenders serviced customers seated at -
the tables or booths, "the titne spent by the bartenders waiting
at tables was not segregated by the defendant Employer
from time spent tending bar, Rather, all time was recorded
as one block of tme on the employees records, which
continue to designate the personnel involved as *bactenders.’
* (Stipnlated Statement of Facts, paragraph 13.)

The facts, as stipulated by the parties, fail to demonsirate
that the complainants sre “serviee employees” within the
definition of § 31-62-B2(c). The complainants' duties, as
set forth above, do not “relale solely to the serving
of food andfor bsverages to patrens seated af fables or
Looths and to the performance of duties incidental to such
service....” {(Bmphasis added.)

Furthermore, paragraph thirtegn of the stipulation directly
implicates regulation § 31-62-84, While the facls do indicate
that the complainant performed some “service” duties
{see paragraph twelve), the time spont on “service” and
“non-service” dutfes was not definitely segregated and so
recorded, Accordingly, pursuant (o regulation § 31-62-E4, the
defendants shauld not be permilted to pay the complainants
less than the full minimum fafe wage. This court concludes
that the State is entitled to judgment as & matter of fasy, The
motion for summary judgement is granted.
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UNPUBLISHED OPINION, CHECK COURT RULES
BEFORE CITING. _
Superior Court of Connecticut.

BACK BAY RESTAURANT GROUP, INC,,
V.
STATE OF CONNECTICUT
DEPARTMENT OF LABOR.

No. CVooo5043608,
[

Aug, 14, 2001,

MEMORANDUM OF DECISION
COHN, T

*1 This is an appeal by the plaintiff, Back Bay Restaurant
Group, Ing, from a declaratory muling isswted by the
defendant, State of Connecticut Department of Labor (“the
Department™), concluding that the Department's regulations
on the “1ip credil” for restaurant employees were valid. The
plaintiff sought its declaratory ruling under General Statutes §
4-176 ard on isguance of the declaratory ruling took an appeal
pursuant fo § 4-133.

The specifie declaratory ruling sought was stated as follows;
“Regulation 31-62-E2(c) and (d) should ... be jnvalidated to
the extent it denics employers the minimum wage credit for
employees who serve food at a bar or counder rather than a
table or booth because this distinction is nade on the basis of
platform at which a patron is served rather than the employee's
actual job duties,” (Return of Record (“ROR™), Ttem 1, p. 3.)

The following relevant facts were set forth by the Depariment
in the declaratory ruling now being challenged:

I, Sectian 31-60(b) of the Conneclicut Gensral Statules
requires the Department of Labor to adept regulations
recognizing cerfain gratiities as part of the minimumt
wage, Specifically, {his section provides in relevant part as
foltows;

The Labor Commissiener .,, shall make such regulations as

may be appropriate to carry out the purposes of this part,

Such regulations ... shall recoguize, as part of the minimum

fair wage, gratuities in an amount equal to hventy-three
percent of the mininwim fair wage per hour for person
employed in the hotel and restanrant fudustry ...

2, Pursuant to this statwlory provision, the Conneeticut
Department of Labor issued Regulation § 31-62-E2(¢) and
(d), ef¥ective November 25, 1958,

3. This Repufation distinguishes a “service” employee
from a “non-service” employee, A service employee is
deftned as “any employee whose duties relats solely to the
seeving of food andfor beverages to pairons seated at tables
or booths and fo the performance of duties incidental to
such service, and who cuslomarily receives gratuities,” §
31.62-B2(c) and (d}, A non-service employce is defined
as “an employee other than a service emplayce, as herein
defined, A non-service employee includes, but is not
limited to, countergirls, counterwaltresses, countennon,
counterwaiters and those employees serving food or
beverages fe patrons at tables or booths and wheo do not
customarily receive gralvities as defined above,” § 31-62-
E2(c} and (d).

4. Pursuant to this Reguiation, an employer may recognize
as part of the mininmun wage, gratuities received by a
service employes up fo 23% of the minimum fair wage. No
recognition or eredif toward the minimum fair wage may be
taken with respect to gratuities received by a non-service

employee, !

This faclual finding is uncontested by the parties.
{See Petitioner's Response o the Court's Order Dated
5/31/01; Response of the Stale of Comngelicut to the
Couri's Order Dated $/31/01; see also Regs., Conn,
State Agencies § 180-2 (1951), entitled Defining and
Goventing Gratuities as Parf of the Minimum Falr Wage,
which provides: “For purposcs of this regulation ..,
gratuilies shall mean a voluntary menetary contribution
received by the cmployee direotly from a guest,
patron or customer for service rendered.”) This carly
distinction between service and non-service employecs
is found in § 31-62-E2(¢} and (d} of the Regulations
of Conneeticut Stale Agencies {defining service and
non-service emplayees). In addition, § 3{-62-E4 of the
Regulations of Connesticut State Agencies allows the
employer fo segregate the duttes of an croployge, so that
{lies credit applios to the *service category.”

5, The Connecticut Department of Labor's Guide for
Restaurant Employers in Connectiout describes the typical
duties of a service employee as follows;

WESTLAY 6 2016 Thomson Reutues, o clalin to origivat LS. Goverment Waorks, 3
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(a) Taking feod and beverage orders from patrons,
*2 {b) Bringing the orders to the table or booth.

(c) Cleaning up the immediate area of service,

(dy Filling the condiment confainers at the tables or
boolhs.

(&) Yactunting tholr own iromediate service arca,
{f) Replacing the table seHling af their own service area.

&, The Connecticut Department of Labor's Guide for
Restaurant Employers in Conaectiont describes the
typical duties of a non-service employee as follows:

(a) Cleaning the rest rooms,

(b} Preparing food,

{c} Wasling dishes.

{d) Host or hosless work.r

{&). General set-up wark before the restaurant opens.
() Kitchen clean-up.

{g) Goneral cleaning work.

{1} Waiting on takeout cusioniers.

7. Petitioner has employees at fts reslawrants who work
primarily behind the bar, which is a long counter with
bar stools around It

8. A bariender's job duties consist salely of serving
food and beverages to customers at the bar, and duties
incidental thergto, including:

{a) Bar sef up.

(b) Preparation ofalcoholic and non-aleoliolic bevemges
and ihe opening of beverage containers for services to
customers,

{c) Serving of beverages to cusiomers siiting or standing
at the bar,

{d) Serving of food orders fo custerers scated or
standing at the bar,

WESTLAW €5 2016 Thumson Routers. Mo clnint to onginal B8, Governrmont Works,

(¢} Waiting on tables for food and beverage service in
the lounge arca, when wailpersons are not available,

9. Barenders at pefitioner's restaurants cusfomarily
receive gratuities for serving food and beverages to
customers stauding or seated at the bar or in the lounge
area.

10. Because these bartenders’ dutics are ovenwhelmingly
for the benefil of patrons standing or seated af the bar,
and not pafrons “seated at {ables and booths,” petitioner
Is unable to avail itself of a credit toward satisfying the
mininm fair wage.

{ROR, Ttem 23, pp. 3-5.)
Based upon these facts, the Department concluded as foliows:
“[Tlhe regulations al issue in this mling are not invalid
as they apply o bartenders because the petitioner has not
demonstrated: 1 that bartenders meet the strict definition of
“service” employee; 2) that the regulatory distinction between
“service™ and "non-service™ employee is arbitrary beeause it
is based exclusively on the size and shape of the platform
at which patrons are served rather than the actual duties
performed; 3) that the aetval duties performed by bartenders
for pafrons at the bar are substantially the same as the
dutics performed by “service” employces for patrons seated

‘at “tables or booths™; or 4) that it shonld be able to avail

itseIf of the tip ¢redit for those bartenders’ occasional duties
of a “service™ naiure despite failing fo segregaic and record
those duties in accordance with Conn, State Agencies Regs.
§31-62-B4" (ROR, Ttem 23, p. 1.}

The plaintiff has appealed from the Depariment's conclusion
that ihe regulations distinguishing bebween service employess

and ren-service employees are valid. 2

2 Since the declaratory niling continied o impose the
challenged regulations upon the plainiff, aggrievement
is found.

*3 The standard of review of the declaratory ruling,
as it involves interpretation of regulations, has been set
forih in the case of Brideepors Hospital v, Connnission
on Human Rights & Opportunities, 232 Conn. 91 (1995),
"\We recognize our usual nile of according deference to the
construotian given a statute by the agency charged with its
enforcement ... Deference may be appropriate when the issue
is the application of general statutory Janguage to a particular
fact-bound controversy, As we have stated many limes, the
factual and discretionary determinations of adminisirative
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agencles are to be given considerable weight by the courls ..
lowaver, it is for the courls, and not for administrative
agencies, to expound and apply governing principles of
law." (Brackels omilted; citations omitted; internal quotation
marks omilted.) /&, 109 “Although the courl may not
substitute its own conclusions for those of the administrative
board, it retains the nltimate obligation to determine whether
the administrative nction was unreasonable, atbitrary, illegal
ot an abuse of discretion ..." (CHations omiited,) United
Parcel Service, ie. v. Administrator, 209 Conn, 381, 385-86
{1998).

The first claim made by the plaintiff is that the General
Statutes § 31-68(b) does nat authorize the regulations at issug.
it is true that “[t]he power of an administrative agency {o
praseribe rules and regulations under a statufe is not the
power to make law, but only the power to adopl regulations
to carry into effect the will of the legislature as expressed
by the siatute .. (Ciiations omitted; internal quotation

macks omitted.} Breen v. Depariment of Liguor Control, 27

Conn.App. 628, 635, cert. granied, 194 Conn. 308 (1984),
remanded, 5 Conn, App, 432 (1985), I becomes necessary to
examine § 31-60(b}, as well as its “legislative history and
circamstances surrounding s enactment, to the legislative
policy it was designed to implement, and to its relationship
to existing legisiatlon” to arrive at will of the legislature.
General Motors Corp. v. Dohmann, 247 Comn, 274, 286
(1998).

The siatute came inte offect through enactment of Public
Act 1951, No, 51-352, § 10(b) providing: "The labor
commissioner, after consultation with a board composed of
not motre than three representagives cach of employers and
cmployees in the occupation or industry affected and of
an equal number of disinterested persons representing the
public, shall make such administrative regulations as may be
appropriate to earry out the purposes of this act and [speoific
sections] of the general statutes. Such regulations ... may
recognize gs parf of the minimum fair wage .., gratuities ..”

In the General Assembly’s Labor Committee prior to
the passage of the Publlc Act, a representalive of the
Connecticut restaurant association described that there were
some testaurants where workers take on all tasks-“porier,
dishwasher, cook, waiter and cashicr.”’ Conn, Joint Standing
Committee Hearings, Labor, 1951 Sess, p. 106. The
minimum wage of seventy-five cents was not enough for
them, Then there were “wages of ... wailers and waitresses ...
to a large extent dependent on gratuitics. Our laws have

“of 75 cenls per hour by statute

been in existence for a fong time. Payment of overtime and
the abolition of gratuities will revise the restauran{ industry
tremendoushy.” Conn. Joint Standing Conwunitice Hearings,
Labor, 1951 Sess,, p. 107,

*4 {n the House of Representalives proceedings, (he
Chairman of .the Labor Committes, Simon S, Cohen,
explained the Public Act prier to its approval in part
as foliows: “This bill would creale a minimum wage
.. Provision is made
whereby the conmmissioner, with the advice of the board
appointed for that purpose, may cstablish administrative
regutations recognizing unusval conditions of employment,
And such regutations may also recognize conditions ... where
conpensation is based in part on commissions and bonuses
ot special pay for special or extra work ...” 4 H.R. Proc,, Pt.
5, 1951 Sess., p. 1307,

The statuie was unchanged in the 1953 and 1955 legislative
sessions. In 1937, the minimum wage was increased o
ong dollar, but was lefl at seventy-five cents for restaurant
employees. Public Act 1957, No. 57-435, § 5. The 1959
legislature sew an effort to raise the minimam wage for
restanrant employees to one dolfar, In addition, this proposed
legislation attempted to remove the credit that might be faken
from the minimum wage for gratuities. Labor Commissioner
Riceiuti appeared before the Labor Conmmiites an February
15, 1959, to speak in favor of eliminating the gratuity credit,
“The bill also secks to eliminate from the mininum wage
law the provision under which the employers can deduet from
ihe minimmn wage for gratuities-that is for fips ... {Wihen
you go into 4 restaurant ., why fshould] that tip indirectly
go inte the pockeis of the employer ... and this bill would
gliminate the provision of the minimum Wage Law which
now makes it possible,” Conn, Joint Standing Commilles
Hearings, Labor, 1959 Sess., pp. 78-79. “[In a confroversy
wiil one employer], [t]he waiters themselves have 35 an
hour deducted for gratnities per hour, These wailers have fhe
services of busboys who help them clear tables and bring
the dessert or something like that. Tn addition to having
the .35 deducted from their wages, the wailers also have to
pay for the tips which go to the bushoys, In other words,
they're getting a double deduction ,..”” Conn. Jeint Standing
Committee Hearings, Labor, 1959 Sess., pp. 78-79.

As might be sxpected, the restaurant assoclation opposed the
proposai to eliminate the gratuity credit. The industry had no -
problem in paying the full minimun wage to countermen,
chefs, cooks or bartenders, “The fly in the aintment is on
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waiters ... The bartender has to know how to mix his drinks,
The waiter brings Ihis in and he serves it to you and when
you are lalking aboul dolng away with grafuities, you're doing
away with something that is not only a Conneeticut practice,
a national practice but an infernational practice.” Conn, Joint
Standing Commitice Hearings, Labor, 1959 Sess., pp. 8§7-88
(H.A.Genlot}.

Tn the end, the legistature in Public Act 1959, No. 59-683 did
nof eliminate the credil, bul, instead of merely using the term
“aratuities,” sef the amount of the credit at thirty-five cents. Tt
also raised the minlmum wage for restaurant workers to one
doltar. “This bilf has two purposes to correct certain Inequities
which exist under the present Min, Wage Laws of the slate
and to make some technical corrections in the present law
whiclt would ald in Tts administration. Oue incquily concerns
restaurant and hotel employees. This bill proposes fo bring
them within the min. wage rate of $1 an hour. Restaurant
and hotel workers were included when the staiutory rates
were fixed at 75 an hr, in 1951, but were excluded when it
was raised to St in 1957, The commiittee fecls there is no
reason for excepling fliese workers from the fll mise and the
exclusion from this law is discriminatory!” § HLR, Proc,, Pt,
13, 1959 Sess., pp. 6086-87,

*5 o subsequent years, the amount of the credit was
inoreased, eveniually 1o sixty ceats, In 1980, by Public Act
1980, No, 80-64, if was changed to 23% of the hourly wage.
While the commitiee chainman on the floor of the House of
Representatives described the bill that became law as worthy
of passage, Representative Oltetness disagreed: “I'd just like
ta briefly remark that I felt it was a very bad bill last year,
and it hase't really inproved very much. I think the part that
does reduce the forly-eight to forty hours for overtime is
definitely an improvement, but Y don't think that it is enough
{o overcome the part that we're daing in fhe first part, which
s really an erosion of the minimwnin wage, And if we believe
thal people should have & minfmum wage, then T think we
should vote against this bill. And I think that we should also
consider the fact that this is impacting on women. Mostly
women who are it entry level jobs, who are coming back
into the work force 23 H.R. Proc ., Pt 3, 1980 Sess, p.
361. Later in the debale, Represeniative Balducei sought to
diffuse these concerns: “[T]his bill is more or less a package
and a compromise that has been worked out in which forty-
cight hours has been lowered or changed to forty hours, and
a percentage or an index veplaging the sixty cents which
had previously been the method of removal on wages for
waltresses.” 23 H.R. Proc.; Pt. 3, 1980 Sess,, p. 365,

On the floor of the House of Representatives in 2008, while
rafsing the minimumy wage, an amendment was adopled
that eventually became P.A, No. 00-144. Scclion 31-60(b)
of the Geperal Statufes, in its current form, authorized
the Labor Conmnissioner fo adopt appropriate regulalions
recognizing “as patt of the minimwn fair wage, gratities in
an amouni equal to twenfy-three per cent of the minimum
fair wage per hour for persons employed in the hetel and
restaurant industry ..." The effect of the amendment on
General Statutes § 31-60(b) has been swmmarized by the
Office of Legistative Research as follows: “The law requires
state Labor Department regulations to grant restanrants and
lotel employees a 23% credit against the minimum wage for
tipped emnployees. As a result of the credit, they currently
pay tipped employees $4,74 per hour. The act requires those
regulations to frceze the amount at $4 .74 until January B,
2003, when the employers must pay $5.16 ($6.70 minus
23%), |t requires employers to pay bartenders who regularly
receive lips $6.15 per hour until January 1, 2003, when

they must receive $6.70.7% Summary of 2000 Public Aets,
Connecticut Generat Assembly, Office of Legal Research, p.
202,

Public Act 2001, No, (1-42 also increases the size of the
tip credit both for service employess and bartenders who
regutlarly receive tips. The covrt agrees with the plaintff
that the 2000 and 200! legislation does not make the
Issue it has ralsed moot, as the credit for bartenders who
customarity receive tips will expire after 2002, See Loisel
v. Rowe, 233 Conn. 370 (£595).

In the House of Represenfatives, Representative Prolli,
an opponent of the amendment that became P.A, No,
00-144, asked the following of Representative Donovan, fhe
proponent: “(1]f the bartender was working at a bar standing
behind the bar mixing drinks, and as part of that somebody
sitting at the bar decided to have something to eat, would
that bartender now be considered a waitress?" Represeniative
Danovan replied: “No.” 43 H.R. Proc., Pt. 10, 2000 Sess,, p.
3211,

*§ This extensive review of the text of § 31-60(b) as
well as the statute’s legislative history indicntes that the
credit for gratuities developed as a compromise belween
the restaurant owners favoring an expansion of the credit
and others opposed to decreasing the minimum wage in
the restaurant industry, Tt also shows that wp until the
2060 session, there was a clear infent by the legisiature
to diftferentiaie between service and non-service employees.
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Even in the recent legisiation, Representative Donovan's
reply shows that the basic difference bebween a barlender and
wait staIT continnes, including where and how the meal is
served,

Therefore, the plaintiff's challenge to the regulations based
or lack of authority must fail. Seclion 31-60(b), both es
originally drafied in 1951 and in its present form, anthorizes
the Labor Commissioner {o isstte regulalions tecognizing
gratuities in the holel and restaurant industry. It was within
this broad delepation of power for the connmissioner to issue
the regulations defining service and non-service employees,
Further, the Depariment was authorized under {lie delegation
received from the legislatuee to exclude from the definition
of service employee barfenders that serve food. Dadiskos v.
Liguor Control Commission, 150 Conn, 422, 427 (1963). .

The second issue raised by the plaintiff is that the definitions
set forth in the repulations are irrational and arbifracy
because the definition of service employee “exclude(s)
bartenders on the basis of where the patrons receive their
food and drink, rather than on the basis of the employee's

dutics.” (Petitioner’s Brief, p. 9.)4 Tn deciding this issue,
“the courl's function ... is to decide whether the purpose of
the legislation is a legitimate one and whether the particutar
snactment is designed to accomplish that purpese in a fair
and reasonable way ... In general, the Equal Protection
Clause is satisfied so long as there is & plausible policy
reason for {he classification ., the legislative facts on which
the classification s apparently based rationally may have
been considered to be tme by the government decision
maker ... and the relationship of the classification to ifs goal
is not so attenuated as to render the distinetion arbitrary
or irrational ... Thus, equal protection is not a license for
courts o judge the wisdom, fairness, or logic of legislative
choices ... In areas of social and economic policy, a stalutory
classificatlon that neither proceeds along suspeet lines nor
infringes fundamental constitutional rights must be upheld
against equal protection challenge if there is any regsonably
congelvable state of facts that could provide a rational
basis for the classification.” (Brackels omifted; citations
oniitted; frternal quotation marks omitted,) Kostrzewski v,
Cotnniissioner of Molor Vehicles, 52 Conn Apyp. 326, 341-42
{1999%; Luce v. United Fechnologles Corp., 247 Comn. 126,
143-44 (1998), This standard of review applies equally to
a ationality challenge to an agency regulation. Citerefla
v, United Nwningting Co., 158 Conn, 600, 608 {1969);
Abington Constructors, Inc. v. Deparimen! of Consitmer
Protection, Superior Court, judicial districl of Hartford-New

Britain at Hartford, Docket No. 555498 {Decerber 17, 1996)
(McWeeny, 1)

4 The court agrees with the plaintift that the case of Labor

Departnent v. America’s Cup, Superior Court, judicial
district of Hartford New Britain at Hartford, Docket
No, 516750, 1l Conn L. Rptr. 379 (April 21, 1994}
(Hennessey, L), is not directly applicable in resolving
this point. The court did note that if the barlenders of
the America's Cup testaurants were found o be serviee
employees, thten the “lip credit”™ applied, but if not,
they wore entitled 1o the full minimum wage. The coust
speeifically declined, based upon the slipufation of flie
pactics, to consider a challenge to the regulntions on
constitutional grounds, Based upon the stipulated filcls-
all service of menls aconrred at the bar itseff and not at
pool side tables-tho court congluded that these bartenders
were non-service eployees.

®*7 The Departments declaratory ruling gave the follow
reasons for the distinglion between the wait staff and a
bartender: “[EJt must be noted that the actuat duties incidental
to each type of service vary considerably, Tn contrast to

. ‘service’ employees, bartenders ¢ngaging In ‘non-service’

duties are responsible for the setup, maintenance and upkeep
of the bar, the stacking of the bar with adequate supplies of
alcoholic and non-alcoholic beverages, and the preparation
of beverages to be served io palrons. These duties materially
differ from the duties performed by their 'service’ employee
counferpards, and justify the distinetion created by the
regulations at issue in this declaratory ruling.” (ROR, Ttem
23, p. 12)

On the specific issue of the bartender who also serves meals
the Department stated in the declaratory ruling; “Fhere is also
a noteworthy distinction in terms of gratuity compensation
for bartenders and waitstafl who are engaged in the same
‘serviee’ dutics to pairons seated at “tables or booths.’
Generally, gratuities from thess patrons sre provided directly
to waltstaff rather than to the individual bartenders who
prepared the beverages. As a result, bartenders do not
receive an amount of gratuities which is comparable to their
‘service’ employee counterparis for the same type of ‘service’
employee duty. The decreased opportunity for gratuities
from patrons seated at ‘tables or booths' provides additional
Justificatlon for the regulatory prohibition on the payment of
tess than the minimem wage to bartenders.” (ROR, ftem 23,

p.13)

The justification of different duties and “degreased
oppothunities for bartenders” as set forth by the Department
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is sufficient to meelt the rational basis test of Kostrzewski and
Luce, quoted above, The agency has sufficiently “educated
itself” on the restaurant indusiry and properly issued (he
definitional cegulations, Safmon Brook Convalescent Flome v.
Comm, on Hosp. & Healtl Care, |17 Conn, 356, 364 (1979).

The Depariment also suggested that the plaintiff had
challenged the regulations defining service and non-service
employees without attempting to foilow the segregation
procedure set forth in Regulation § 31-62-B4., This regulation
atiempts to ameliorate any hardship to the employer that
might arise in the applying of the regulations to individual
business siluations. *It is unrealistic fo demand detailed
standards which are fmpracticable or hmpossible .. As
the complexity of economic and governmental conditions
increases, the modern tendency is liberal in approving
broad regulatary standards so as to facilitate the operational
functions of administrative boards or commissions.” Morgan
v, White, 168 Conn, 336, 348 {1975); Forest Consiruction
Co. v. Planning & Zoning Commission, 155 Conn. 669, 679
(1967).

I holding the Department’s action in 1955 in setting the
tip credit at thirly cenls not irrationat, Justice Baldwin well
snmmarized why the plaintiff's challenge must fatl here too.
“The statute is one of broad application. It comprehends a

wide variety of ways and means of furnishing remuneration
for services rendered, An administrative agency must, of
necessity, deal with specific classes of cases. Any statufe
empowering it to act could not possibly be drawn to meet
every exceptional situation ... [t is {rue hat there is a wide
range in the amounts cotlected in tips in the several callings
where such gratuities are usually given. So, also, there is a
wide range in the type and qualliy of the service rendered,
Some workers will always carmn more than others, It is
sufficient if the statute and the regulation are reasonably
designed to make sure that no one receives less than the
preseribed minimum, There iz aothing in the record to
indicate that the ... defendant was moved by any consideration
of pastiality or that an carnest effort was not made to arrive at
o just apporfionment of the amount of gratuities to be included
fnn the minimuwm wage.” (Citations omitfed,) West v. Egan, 142
Conn. 437, 444-45 (1955).

*8 Based on the foregoing, the plaintiifs appeal is
dismissed.

All Citations

Not Reported in A.2d, 2001 WL 1042594, 30 Conn. L. Rptr.
264
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